Reducing the Cost of
New Housing Construction

in New York City

2005 Update

Jerry J. Salama, Co-Principal Investigator
Michael H. Schill, Co-Principal Investigator
Jonathan D. Springer, Project Director

Furman Center for Real Estate and Urban Policy
The New York University School of Law and
Robert F. Wagner Graduate School of Public Service



Reducing the Cost of

New Housing Construction
in New York City

2005 Update

Jerry J. Salama, Co-Principal Investigator
Michael H. Schill, Co-Principal Investigator
Jonathan D. Springer, Project Director

Furman Center for Real Estate and Urban Policy
The New York University School of Law and
Robert F. Wagner Graduate School of Public Service



Copyright © 2005 by Furman Center for Real Estate and Urban Policy
New York University School of Law and
Robert F. Wagner Graduate School of Public Service

Adderess inquiries to:

Furman Center for Real Estate and Urban Policy
New York University School of Law

40 Washington Square South Suite 314

New York, New York 10012

Phone: (212) 998-6713

Fax: (212) 995-4600

E-mail: furmancenter@nyu.edu

Web address: http://www.law.nyu.edu/realestatecenter/

ISBN: 0-9674285-1-3

Cover photo: Schaefer Landing, courtesy of Kent Waterfront Associates, LL.C



Table of Contents

Preface and Acknowledgments vii
Executive Summary x
Part I: Housing Affordability and 1
the Cost of Housing Construction
in New York City
1 Update on Housing Affordability Problems 3
in New York City
2 The Cost of Residential Construction in 7
New York City
Part II: Reducing the Cost of 17
Housing Construction in New
York City
3 Labor 19
4 Availability and Cost of Vacant Land in 31
New York City
5 Brownfields 43
6 Environmental Regulation 49
7 Zoning Regulation and Land Use Review 59
Process
8 The Building Code 69
9 Permitting Approval Process — The 75
Department of Buildings
10 New York City Affordable Housing 89
Development Programs
11  Inclusionary Zoning 97
12 Taxes and Fees 113
13 Scaffold Law/Insurance Premiums 117
14 Green Building 119
15 Corruption in the Construction Industry 123
Summary of Recommendations 127
List of Recommendations by 141
Implementing Body
Appendices 159
A Professionals Interviewed 161
B Elevations for Prototype Housing 165
Developments
C  Detailed Prototype Cost Estimates 169
D  State Environmental Quality Review Act 189
Summary
E Zoning Resolution Summary 191
F  Uniform Land Use Review Process 197
(ULURP) Flow Chart
G Inclusionary Zoning Financial Model 199

1l






Table 1
Table 2

Table 3
Table 4
Table 5
Table 6
Table 7
Table 8

Table 9

Table 10
Table 11
Table 12
Table 13
Table 14
Table 15
Table 16
Table 17
Table 18
Table 19
Table 20
Table 21
Figure 1

Figure 2

Figure 3

Figure 4

Tables and Figures

Housing Affordability in New York City: 1996 and 2002
Housing Affordability: New York City Compared to Control
Cities, 2003

R.S. Means Hard Cost per Square Foot for New York and
20 Other Cities

R.S. Means Hard Costs: New York City Compared to
Control Cities

Project Cost Estimate — Town Homes

Project Cost Estimate — Mid-Rise

Project Cost Estimate — High-Rise

2004 Comparison of Union Wage Rates for Construction
Trades: New York City Compared to Control Cities
Comparison of Union Wage Rate Increase for Construction
Trades: 1998 to 2004 Annualized: New York City Compared
to Control Cities

Number of Vacant Land Parcels in New York City, 1998
and 2004

Vacant Land by Zoning Category, City-Wide, 1998 and 2004
Vacant Land by Zoning Category, by Borough in 2004
Number of Residential Units in New York City Buildings as
of 1990 and 2000, Total and by Number of Units in
Buildings

Vacant Land Sales Prices (January 2001 — July 2004) by Sales
Price per Land Square Foot by Zoning Designation

Vacant Land Sales Prices: Comparison Over Time by Sales
Price per Land Square Foot for All Zoning Designations by
Borough

Vacant Land Public Auction Results

Number of Inclusionary Zoning Regimes Feasible at
Varying Land Costs

Number of Inclusionary Zoning Regimes Feasible at
Varying Hard Costs

Number of Inclusionary Zoning Regimes Feasible at
Varying Interest Rates

Number of Inclusionary Zoning Regimes Feasible at
Varying Housing Market Prices

Number of Inclusionary Zoning Regimes Feasible at
Varying Equity Requirements

New York City Building Permits and Certificates of
Occupancy Issued, 1990 to 2003

Hourly Median Wage in Construction & Extraction
Occupations: New York City Compared to Control Cities,
1999 to 2003:

Residential Construction Permits for New York City and
Percentage in Buildings with 5 or More Units, 1990-2003
Inclusionary Zoning Financial Model: Land Cost Sensitivity
Analysis

3
5

9

10
12
13
14
23

24

32

33

34

37

38

39

40

107

108

108

109

109

20

36

106






Preface and Acknowledgments

In 1999, the Furman Center For Real Estate and Urban Policy at New York University’s
School of Law and Wagner School of Public Service published Reducing the Cost of New
Housing Construction in New York City. The report, which came to be known as the “Cost
Study,” immediately garnered significant local and national attention. In 2002, Mayor
Michael Bloomberg announced a new housing program for the City of New York. Several
of his proposals were attributed to the Cost Study.

In the six years that have passed since publication of the Cost Study, much has changed and
much remains the same. New York City and its residents experienced a recession and a
terrorist attack that left over 3,000 of its citizens dead and its economy shaken. The housing
market, particularly its rental sector, weakened a bit following the destruction of the World
Trade Center, but in the past two years has regained much of its former overheated quality.
Indeed, neighborhoods which were once unthinkable locales for market rate development
such as East New York, Williamsburg and Bedford Stuyvesant today are experiencing
substantial interest from private developers.

We are pleased to release this update of the Cost Study. Two of the original authors of the
1999 report — Jerry Salama, an Adjunct Professor at NYU School of Law and a developer of
affordable housing in Harlem, and Michael Schill, a former director of the Furman Center
and now Dean of UCLA School of Law — are joined in this updated report by Jonathan
Springer, a community development consultant and alumnus of the Law School and Stern
School of Business. Martha Stark, the third author of the 1999 study, currently serves as
New York City’s Commissioner of Finance.

Over the past year, the authors have interviewed over 140 members of New York City’s
housing community including scores of developers, bankers, labor representatives,
government officials, architects, attorneys and academics. They have collected new data on
the cost of housing development in New York City and have examined what has changed
over the past six years. As with the original Cost Study, the authors provide dozens of
recommendations for government and the private sector to implement that are designed to
bring down the cost of housing development.

The authors would like to thank all of the people they consulted in the preparation of this
study (all of whom are listed in Appendix A). In addition, the Furman Center is grateful for
the financial support it received from Bank of America, Citibank and the Fannie Mae
Foundation. We also thank Ioan Voicu, Rachel Meltzer, Nicholas Bagley, Caroline Bhalla,
Erica Tate and Drew Schinzel for their assistance. All of the conclusions and
recommendations contained in this report represent the views of the authors, alone, and
should not be taken to represent those of the funders, the Furman Center or its Board of
Adpvisors.

Furman Center for Real Estate and Urban Policy

New York University School of Law and
Robert F. Wagner Graduate School of Public Service
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Executive Summary
Housing Affordability Problems in New York City (Chapter 1)

As was the case in 1999, the major housing problem facing residents of New York City in
2005 is the affordability of housing. More than one out of every five renters in the city pay
over half their incomes in rent. It is especially problematic that the vast majority of
households who experience these severe housing affordability problems earn low incomes.
Nevertheless, high housing costs are a significant problem for households throughout the
income spectrum. While limited data suggest that housing affordability problems may have
moderated a tiny bit for renters from 1999 to 2004, they worsened for owners.

One of the reasons why housing affordability problems are so intense in New York City is
the imbalance that exists between the supply and demand for housing. For much of the
1980s and 1990s, the increase in household formation outpaced housing construction. Over
the past five years, this imbalance has moderated with population growth rates declining and
the number of housing units built each year growing. However, given the strong pent-up
demand for housing in the city and the advanced age of the city’s existing housing stock,
New York City will face a strong challenge over the next decade as it struggles to meet
demand with new supply.

The Cost of Residential Construction in New York City (Chapter 2)

The 1999 Cost Study identified the high cost of construction in New York City as the
primary culprit in the imbalance of supply and demand. This remains the case in 2005. The
cost of housing construction in New York City remains the highest in the nation. According
to data from the R.S. Means Company, hard costs of development in New York City are 39
percent higher than the national average and eight percent higher than the next most
expensive city, San Francisco. According to these data, from 1999 to 2004, housing
construction prices in New York City rose slightly faster than the national average.

To obtain a more detailed picture of the cost of construction, detailed architectural
specifications for three residential developments — townhouse, mid-rise and high-rise — were
developed and priced for New York City and three control cities — Chicago, Los Angeles
and Dallas. Once again, the data suggest that the cost of development in New York City is
the highest — between three and eight percent more expensive than Los Angeles, between
nine and 13 percent more expensive than Chicago and between 37 and 47 percent more
expensive than Dallas. Over the past five years, however, the cost of housing construction
in New York City has increased at a slightly slower pace than the cost of development in
these other cities.

Labor (Chapter 3)

The major driver of high construction costs in New York City is the cost of labor. In 2003,
construction wages in New York City were 52 percent above the national average.
Nevertheless, in the years since 1999, the wage premium in New York City compared to
other large cities narrowed. Indeed, in 2003, the median hourtly construction wage in
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Reducing the Cost of New Housing Construction in New York City: 2005 Update

Chicago surpassed New York City. One of the major reasons for the high cost of labor in
New York City is the power of its labor unions. The muscle that unions flex in this industry
is also reflected in work rules that tend to inflate the cost of development.

e TLabor unions and the development community should eliminate inefficient work
rules that do not affect worker safety and that have the effect of raising the cost of
housing construction.

e Labor unions and the development community should negotiate lower wage rates for
development outside the core of Manhattan where rents are significantly lower and
for affordable housing. This agreement should also coordinate work hours and paid
holidays and allow for a longer workday, greater use of apprentices and minimize
overtime requirements.

e Congress should amend the Davis-Bacon Act to require the establishment of a
residential wage rate in cities for mid-rise apartment buildings based upon the
average of union and non-union wages.

e Union and non-union contractors alike should seek to diversify their membership by
recruiting more minorities and women to the trades through apprenticeship
programs

Availability and Cost of Vacant Land (Chapter 4)

One of the chief reasons why housing is so expensive in New York is the shortage of vacant
sites upon which development can take place. From 1998 to 2004, the supply of vacant land
in the City decreased by five percent. This shortage is reflected in the rapidly escalating price
of vacant land; by one small measure, the median sale price of City-owned vacant land has
increased at an annualized rate of 41 percent over each of the last five years.

e The city and state should create an inventory of under-utilized or obsolete state
facilities and facilities owned by the private sector and develop incentives for their
reuse as housing. For publicly available sites that could be used for housing, the city
and state should take steps to transfer properties to the New York City Department
of Housing Preservation and Development or responsible private developers.

e The city should also prepare an inventory of privately-owned vacant land that is
zoned for residential use.

Brownfields (Chapter 5)

In light of the shortage of land for development of housing, brownfields — land that is or is
perceived to be environmentally contaminated — may be an important resource. New York
City has a substantial amount of land that fits this designation, but that land had remained
fallow because of fears of legal liability. New York State’s recently-enacted Brownfield

Cleanup Program makes brownfield remediation and development significantly more
feasible.



Executive Summary

e The federal government should amend its brownfields programs so as not to require
Davis-Bacon wages to be paid for construction.

e The state should amend its newly enacted Brownfield Cleanup Program to (1)
increase the value of tax credits but have them apply only to the cost of remediation,
not development, (2) make tax credits on properties owned by tax-exempt entities
transferable and deductible, (3) permit credits for homeownership projects and (4)
provide bonus credits for projects that are consistent with plans submitted by
municipalities and community-based organizations.

e The city should (1) remediate city-owned land and fund the costs through land sales
proceeds, (2) study the possibility of using a mechanism to transfer properties to
responsible third parties such as the one used for 7# rem properties under the Third
Party Transfer Program and (3) revamp the New Ventures Incentive Program so that
it will assist private developers to assemble tracts of land.

Environmental Regulation (Chapter 6)

New York State and New York City mandate environmental reviews for public actions or
grants of discretionary approvals that are required in conjunction with housing development.
These environmental reviews can add substantially to the cost of development. In addition,
the risk of litigation by community residents who oppose the development on grounds that
may have only a tenuous connection to the environment may either chill development or
cause the owners to incur substantial costs to buy off potential adversaries.

e Type II actions under the State Environmental Quality Review Act (SEQRA) (ie.
those presumed not to have significant environmental impacts and not to require
additional analysis), should be expanded by the New York State Legislature to
include housing developments of up to 90 units and government-supported
affordable housing up to 150 units.

e New York State should amend SEQRA to limit the definition of “environment”
which triggers an environmental review to traditional (ie. physical) conceptions of
environmental impacts.

e New York State should reduce the incidence of non-meritorious SEQRA lawsuits by
cither (1) amending the law to limit standing to only those parties who are truly

aggrieved or (2) eliminating the private right of action under the law.

e New York State should reduce the statute of limitations for SEQRA and create an
expedited procedure for resolving challenges to housing development.

e The city should increase funding for consultants to perform CEQR reviews for area-
wide rezoning efforts.

x1
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Zoning Regulation and Land Use Review Process (Chapter 7)

New York City’s zoning resolution is outdated and enormously complicated. Because of
this, most new development of any scale requires discretionary approvals which, in turn,
implicate SEQRA review and the Uniform Land Use Review Process (ULURP). Instead of
beginning the process of drafting a new zoning resolution to accommodate growth into the
21" century as was recommended in the 1999 Cost Study, the city has chosen to concentrate
on area-wide re-zonings. In 1999, the Cost Study recommended that underutilized portions
of the city that were zoned for industrial uses be rezoned for housing. The city has recently
achieved this objective in Hudson Yards and appears on the verge of doing so in several
other neighborhoods, including Brooklyn’s Greenpoint/Williamsburg. More ominously, the
city has also pursued a downzoning strategy in response to the political pressure of
community residents in other neighborhoods such as Staten Island and Queens.

e The city should continue the area-wide rezonings that it has begun to permit
additional residential development. The city should reverse the dangerous precedent
it set in limiting residential uses in commercial districts where housing is usually
permitted when it created the special zoning district as part of the recent Hudson
Yards rezoning.

e Rather than reduce densities as it has done in several neighborhoods over the past
few years, the city should use its zoning powers to increase permitted densities in
neighborhoods where appropriate infrastructure and transportation exist.

e The city should reduce parking requirements, particularly for affordable housing
developments and for projects catering to elderly households where residents are less
likely to own automobiles.

e The state and city should streamline the land use review process by hiring additional
staff at the Department of City Planning and by amending the Urban Development
Action Area Project (UDAAP) statute to permit expedited disposition of vacant land
for development of dwellings with five or more units provided that the project
contains affordable housing.

Building Code (Chapter 8)

New York is one of the few large cities in the nation not to follow a model building code.
The complexity and outdated nature of the existing 1,000 page code has had a number of
impacts including: (1) increasing the cost of development, (2) reducing competition, (3)
increasing opportunities for corruption and (4 ) reducing the opportunity to use cost-cutting
improvements in technology. The 1999 Cost Study recommended adoption of a model
code. In 2002, Mayor Bloomberg endorsed this idea and set into motion a process by which
the city would adopt a model code after making appropriate changes to reflect the unique
conditions that exist in New York City (e.g. high density). That process is ongoing.

e The city should proceed expeditiously to adopt the International Building Code with
only those modifications that are necessary to reflect the truly unique nature of
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development in New York. It should not allow special interest groups (e.g. city
agencies, labor unions, manufacturers) to successfully obtain changes to the law that
are unnecessary and that would have the impact of reducing the benefits gained from
adoption of the code.

e The city should also adopt the International Fire Code.

e The city should eliminate its materials and equipment acceptance (MEA) process and
promote competition among different types of materials and manufacturers.

Permitting Approval Process — The Department of Buildings (Chapter 9)

The 1999 Cost Study described a Department of Buildings (DOB) that was inefficient,
ineffective and, in some instances, corrupt. After a series of incidents that took place after
the report was published, Mayor Bloomberg announced the appointment of a new
commissioner with a mandate to modernize the department. The management of the
department has improved in some respects, but much more needs to be done. The
Buildings Department is still one of the major drivers of the high cost of housing in New
York City rather than an agency dedicated to reducing expense and facilitating development.

e The city should increase and upgrade the staff of the DOB. The culture of the staff
which promotes delays because of a pervasive fear of decision-making must also be
changed. Finally, staff training and policies should be consistent across the five
boroughs.

e The pre-filing of plans should be folded into the plan examination submission
process and further automated.

e The DOB should track and make public performance indicators that are tied to
meaningful customer service outputs.

e The DOB should create a uniform set of directives that provides definitive rulings
on each substantive topic.

e Additional investments in computer systems should be made to automate internal
processing functions and make available more records on the web. The successful
pilot for handheld devices should be expanded throughout the agency.

e Enforcement must be reorganized to encourage immediate removal of safety
violations rather than churning of fees and penalties.

e The process for obtaining a certificate of occupancy should be streamlined and
automated. The recent elimination of temporary certificates of occupancy should
not be expanded.
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New York City Affordable Housing Development Programs (Chapter 10)

The New York City Department of Housing Preservation and Development (HPD) and the
New York City Housing Development Corporation (HDC) together play a critical role in the
development of affordable housing in New York City. HPD is most likely the largest
municipal producer of affordable housing in the country. The 1999 Cost Study did not
consider how HPD and HDC themselves affected the cost of housing built under their
programs. This report reviews the efficiency of these agencies in the administration of their
programs and recommends ways to optimize the use of resources in connection with new
construction of affordable housing.

e HPD’s Bureau of Design and Review should limit itself to ensuring that developers
comply with the requirements of the zoning resolution, the building code and HPD’s
design guidelines. Staff should not mandate additional design requirements.

e HPD should create incentives for developers participating in its programs to
economize, such as allowing developers to reduce their equity contributions or
increase their developer’s fee by a portion of the amount they are able to save.

e HPD and its legal staff should coordinate both within the agency and with other
agencies to expedite the conversion of construction loans to permanent loans.

e HPD should identify vacant and under-utilized city-owned land and work with the
Deputy Mayor for Economic Development and Rebuilding to facilitate transfer to
HPD of land for housing development.

e HPD should work with other agencies of city government to identify situations in
which the condemnation of private property in close proximity to city-owned land
(or the threat of condemnation) would create sufficiently large sites on which to
build housing in a cost-effective manner.

e HDC should lower its rates on bonds for affordable housing and allow for more
flexible structuring in order to otherwise reduce financing costs.

Inclusionary Zoning (Chapter 11)

New York City’s current voluntary inclusionary zoning ordinance is flawed for a variety of
reasons and has produced only modest amounts of housing. At present, a variety of
inclusionary requirements have been proposed for Hudson Yards, which was recently
rezoned, and Greenpoint/Williamsburg, which is currently undergoing rezoning. Our
analysis of a proposed mandatory inclusionary zoning ordinance suggests that requiring
developers to include low- or moderate-income housing in market rate developments is
feasible under several different market conditions without chilling housing development.
On the other hand, since returns are highly sensitive to required set-asides and the income
thresholds of residents, there is a possibility under changed market conditions that an ill-
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designed requirement could either make development of all housing infeasible or
substantially reduce the number of units built.

e The city should modify its existing Inclusionary Housing Program to (1) allow the
program to be used with 421-a tax abatements, tax-exempt bond financing and the
Low Income Housing Tax Credit, (2) allow off-site units to be built at greater
distances from the market rate housing, (3) allow affordable units to be managed by
responsible for-profit entities and (4) allow rents from affordable units to be used to
repay project debt.

e If the city were to adopt a mandatory inclusionary zoning program it should proceed
with caution and (1) set program requirements only after carefully analyzing the
impact of the requirements on the supply of bozh market rate and affordable housing,
(2) implement affordability mandates on a neighborhood-by-neighborhood basis to
insure that they are attuned to market conditions, are financially feasible and do not
lead to substantially less total housing production, (3) implement a safety valve
provision which triggers an automatic modification of the affordability requirements
if market conditions change substantially and (4) relax affordability requirements for
rental units (versus homeownership) so as to encourage both types of housing.

Taxes and Fees (Chapter 12)

New York City’s system of property taxation inhibits the construction of new housing by
taxing vacant land at the lowest rate and multifamily housing at the highest rate. In addition,
the City and State impose significant taxes on housing developments regardless of their
affordability to low- and moderate-income households. Furthermore, various city agencies
impose excessive fines and fees on developers during the construction process.

e The State Legislature should authorize New York City to create a special tax class for
vacant land in order to tax it at a higher rate.

e The state and city should waive or reduce real property transfer, mortgage recording
and sales taxes on affordable housing projects, especially projects where the City or
State has provided significant funding.

e The city should reduce permit fees for construction of housing and waive permit
fees for affordable housing projects, especially those that are part of an HPD or
HDC program.

Scaffold Law/Insurance Premiums (Chapter 13)

The New York State Scaffold Law imposes absolute liability on contractors and owners for
falls and other gravity-related personal injuries on construction sites. The law provides that
if a construction worker is injured as a result of a contractor’s failure to comply with the
safety measures prescribed, the contractor cannot introduce evidence of the worker’s
comparative negligence. New York is the only state in the nation with these liability rules.
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Some observers believe that the Scaffold Law is related to higher insurance losses and
insurance rates for contractors.

e The State should amend the Scaffold Law to allow the recovery of injured
construction workers to be reduced in proportion to their comparative negligence
and the State Insurance Department should ensure that insurance rates are reduced
to reflect this cost saving.

Green Building (Chapter 14)

Green building, the practice of creating healthier and more resource-efficient models of
construction, renovation, operation, maintenance and demolition of buildings, is just
beginning to become commonplace. These practices sometimes entail substantial up-front
costs, but may generate long-term benefits. In 2000, New York State enacted a Green
Building Tax Credit — the first of its kind in the country — which had its sunset in 2004.

e New York State should reauthorize the Green Building Tax Credit program and
draft regulations that provide guidance on how the credit could be passed on to
condominium and cooperative apartment buyers.

e The New York State Energy Research and Development Authority should delegate
its underwriting to third parties that already underwrite housing construction projects
and create “one stop shopping” so that developers can access all green building
benefits for which they may be eligible from a single portal.

Corruption in the Construction Industry (Chapter 15)

The existence of corruption in the construction industry has been well documented in court
records, investigative reports and the press. Illegal practices which can generate costs for
housing developers include solicitation of bribes and embezzlement by union officials, bid
rigging, violence threatened by local labor coalitions if they do not receive “no-show’ jobs
and bribes of municipal employees. The extent of the problem of corruption is hotly
contested although some observers believe that the incidence of organized crime infiltration
of unions and the construction industry has diminished in recent years as a result of repeated
investigations of scandals and well-publicized prosecutions.

e Federal, state and local criminal enforcement agencies should continue to investigate
and prosecute corruption in the real estate industry wherever it is found.

e The city should take whatever steps it can to simplify the building process primarily
through reform of the Department of Buildings and the adoption of a model
building code. The real estate industry and labor unions should follow the
recommendations set forth in this Report to simplify and streamline residential
development. A more streamlined and simple development process will result in
fewer opportunities for threatened delay and extortion.
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Part I:

Housing Affordability and the Cost of Housing Construction
in New York City

Part I of this Report describes the conditions that make it necessary for New York City to
take steps to reduce the cost of housing construction. Specifically, in Chapter 1, data are
presented to demonstrate that large proportions of all households in the city pay extremely
high shares of their income for rent or the costs of homeownership. Importantly, high
housing cost-to-income burdens are not only a problem of the city’s poor families; instead
they affect households throughout the income spectrum. One of the principal causes of
unaffordable housing is that despite a recent upturn in housing production, demand still far
outstrips the supply of housing in New York City. The high cost of construction in the city
is one of the prime culprits behind the relatively low level of housing production. Chapter 2
documents the hard costs (materials and labor) of housing construction in New York City
and compares it to other cities.






Chapter 1:
Update on Housing Affordability Problems
in New York City

In the six years that have elapsed since Reducing the Cost of New Housing Construction in New
York City was published, the situation has not improved significantly with respect to the
housing problems facing New York City residents." Affordability remains the biggest
problem facing households in the city. According to data set forth in Table 1 from the 2002
New York City Housing and Vacancy Survey (the last year for which data are available), the
median rent-to-income burden for renters in New York was 26.5 percent. But this median
figure masks the fact that 22.7 percent of all renters paid more than half their incomes in
rent.

Table 1
Housing Affordability in New York City: 1996 and 2002

Affordability Measure 1996 2002
Median Rent-to-income Ratio 27.8% 26.5%
Proportion of Renters paying > 50% of
income on housing 25.3% 22.7%
Proportion of Homeowners paying > 60% of
income on housing 11.2% 14.3%
Note: Care should be taken in comparing 1996 and 2002 data since sampling frames were different in the two years.

Source: 1996 and 2002 New York City Housing and Vacancy Surveys

Because the Housing and Vacancy Survey employed a different sampling frame in 2002 from
the one used in 1996, direct comparisons of rent-to-income burdens are somewhat perﬂous.2
Nevertheless, the data suggest that housing cost burdens for renters have eased a bit. In
1996, 25.3 percent of all renters paid more than half their incomes for rent. Similarly,
median rent-to-income burden was higher in 1996 (27.8 percent). Part of the reason for this
reduction in rent-to-income burdens is that incomes rose faster than rents at least among
those New Yorkers who were toward the bottom of the income scale.

Regardless of whether affordability problems have improved between 1996 and 2002, they
are still quite severe for a large proportion of New York City residents. Since the vast
majority of these 421,000 renter households who pay more than half their incomes for
housing earn low incomes, there is very little left after rent payments for other necessities
such as food, clothing and health care. Increasingly, research is showing a relationship
between inadequate or unaffordable housing and other outcomes such as educational
attainment, birth weight and disease.

Unaffordable housing also poses significant risks to the city’s economy. Employers
frequently express the view that the high cost of housing in the New York metropolitan area
threatens their competitiveness. Wage rates must be higher to compensate employees either
for the greater expense of housing or for the time they spend commuting to and from work.

! For detailed information about housing problems and conditions in New York City see C.K. Bhalla et. al., S7aze
of New York City’s Housing and Neighborhoods 2004 (Furman Center for Real Estate and Urban Policy 2005).

2 For a description of this issue see http://www.census.gov/hhes/www/housing/nychvs/2002/statement.html.
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To the extent these wage rates are passed through to consumers, they may threaten the
ability of New York City to compete in a global market.

Indeed, available indicators do suggest that low income New Yorkers are suffering as a result
of unaffordable rental housing. Waiting lists for public housing and Section 8 subsidies
typically stretch to ten or more years. In addition, the rate of homelessness among families
(as reflected in shelter utilization) is at record highs.’

Problems of severe affordability burdens are somewhat less pronounced for homeowners
than renters although they have increased since 1996. As set forth in Table 1, between 1996
and 2002, the proportion of homeowners that paid more than 60 percent of their incomes
for housing increased from 11.2 percent to 14.3 percent. The increase in homeownership
burdens is a function of several dynamics. First, home prices in New York escalated
substantially over the past decade. While the full brunt of this price escalation was lessened
by relatively low interest rates, it still had an impact on affordability. In addition, the
proportion of homeowners has increased from 30.0 percent of all New Yorkers in 1996 to
32.7 percent in 2002. A significant portion of this increase in homeownership is attributable
to the purchase of homes by low and moderate income households.

Reducing the Cost of New Housing Construction in New York City, published in 1999 (the “1999
Cost Study”), compared New York City housing costs to a variety of large American cities,
most particularly Chicago, Dallas and Los Angeles.* According to 2002 data from the
Census Bureau’s American Community Survey set forth in Table 2, while monthly housing
costs for renters in New York City are the highest among the four cities, housing cost
burdens are actually slightly higher in Los Angeles. This difference—one percentage
point—is quite small. For owner households the picture is reversed with 20 percent of all
New York City homeowners paying more than half their incomes for housing compared to
19 percent of homeowners in Los Angeles.

3 See Department of Homeless Services, “Average Daily Census (Family System) (2004)
(http://www.nyc.gov/html/dhs/downloads/pdf/histdata.pdf) (showing 9,203 in the shelter system in 2003).

* For a description of the considerations that led to the selection of these comparison cities see pages 18 to 23
of the 1999 Cost Study.
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Table 2
Housing Affordability: New York City Compared to Other Cities, 2003

NCW.YOI'k All (‘Zejntral Chicago Dallas Los
City Cities Angeles

Renter Households
Median Monthly Housing Costs $ 8161 $ 642 1% 7421 $ 696 | $ 791
Median Housing Cost Burden 30% 31% 29% 29% 31%
Proportion of Households Paying More than

30% of Income for Housing 48% 47% 44% 46% 49%

50% of Income for Housing 25% 23% 24% 20% 26%
Owner Households
Median Monthly Housing Costs $ 1,406 | $ 748 1 $ 1,124 1 $ 8801 9% 1,526
Median Housing Cost Burden 26% 19% 24% 21% 26%
Proportion of Households Paying More than

30% of Income for Housing 42% 25% 38% 28% 41%

50% of Income for Housing 20% 11% 15% 9% 19%

Source: American Community Survey 2003 (data for specific cities), American Housing Survey - National Data 2003

In our 1999 report, atfordability problems were attributed to an imbalance of supply and
demand. Figure 1 demonstrates that the situation has improved. From 1990 to 1999, the
average number of housing units each year authorized by building permits was 7,020. The
average for the first four years of the twenty-first century was 17,906, a jump of 155 percent
over the rate of construction for the 1990s. Of course, not all units for which building
permits are issued are, in the end, constructed. Figure 1 also shows the number of units for
which a certificate of occupancy was issued. During the 1990s, the average number of
housing units completed in New York City each year was only 8,243. In the first four years
of this decade — 2000, 2001, 2002 and 2003 — the average number of units produced was
13,808, an increase of 67.5 percent. This increase in housing development, primarily in the
boroughs outside of Manhattan, has not gone without notice.’

5 See, e.g., Josh Barbanel, “New Home Building Going Strong in the City,” New York Times, Sep. 12, 2004, at
11-2; Josh Barbanel, “New Housing Spur Sweeping Boroughs Outside Manhattan,” New York Times, Jan. 30,
2004, at A-1.
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Figure 1
New York City Building Permits and Certificates of Occupancy Issued
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Source: U.S. Bureau of the Census, Building Permits Survey
New York City Department of City Planning

The recent upsurge in housing production suggests that for the first time in over two
decades, New York City is producing housing faster than its population is growing.
According to Census estimates, from 2000 to 2003, the city’s population increased by 68,664
or an average of 22,888 per year.” Since the average household size in the city is 2.59,” this
translates into an increased demand for housing of approximately 8,800 units per year, less
than current production numbers.

Despite this good news, there is reason to remain concerned about facilitating new
construction of housing. First, as documented in the 1999 Cost Study, for the better part of
two decades, the production of housing in New York City consistently fell behind new
household formation adding to a pent-up demand for housing in the city. In addition, the
housing stock in New York City is the oldest in the nation. This means that as housing
depreciates it will need to be replaced even if population growth were to remain modest.
Indeed, this point is underlined by recent data collected by the Rent Guidelines Board
showing that the number of demolitions in New York City has risen dramatically in recent
years from 717 buildings in 1999 to 2,250 in 2003.°

Furthermore, the current upsurge in housing construction occurred during a period of
extremely low interest rates. Interest rates have already begun to rise and every indication
from the Federal Reserve suggests that they will continue to increase in the near future.
Furthermore, with increases in commodity prices, caused in part by competition from fast
growing economies such as China, attention to the cost side of housing development is both
timely and prudent.

¢ This represents a significant slowdown in growth from the 1990s, when according to Census figures New
York City’s population grew by approximately 68,571 persons per year. Because of under-counting in 1990, it
is possible that the actual average annual population growth in the city during the 1990s, might have been half
that number (which would still be much greater than growth rates in 2000-2003).

7 See New York City, Department of City Planning, “Demographic Characteristics—New York City 1990 and
2000 Census” (http://www.nyc.gov/html/dcp/pdf/census/demonye.pdf).

8 See New York City Rent Guidelines Board, Housing NYC: Rents, Markets and Trends, 2004 (Table G.8).




Chapter 2:
The Cost of Residential Construction in New York City

I Background

By any measure, New York is the most expensive major city in the United States in which to
build new housing. This was the case in 1999, when we first examined housing construction
costs, and it remains the case today. This chapter reviews the extent to which costs have
risen in New York City over the past six years and documents the current cost differential
between New York and other cities.

This chapter compares data on “hard” construction costs, which include labor and materials
but not land or “soft” costs such as architects’ fees, taxes during construction, appraisals,
title insurance, environmental tests and financing costs. Although soft costs contribute to
the cost of development, they are a much smaller component of total development costs.
For purposes of this analysis, soft costs are not included for two reasons. First, comparable
data sources across different cities do not exist for soft costs. More fundamentally, soft
costs tend to be extremely idiosyncratic depending upon the type of financing used and
prevalent interest rates and therefore are quite difficult to compare across jurisdictions.”

The estimates presented in this chapter of how much more it costs to construct housing in
New York City relative to other cities should therefore be viewed as conservative. It is
virtually certain that soft costs in New York City are higher than in most other cities. For
example, the cost of professional services is significantly higher in New York City than
elsewhere in the country. This soft cost differential is compounded by the fact that, as
described in Chapters 6 and 7, New York City has public review processes which add soft
costs for discretionary approvals that exist only in certain other cities. Elements of soft costs
that could be reduced, leading to a reduction in total development costs, are therefore
discussed throughout this Report.

Finally, the cost comparison estimates presented in this section do not include the price of
land. Reliable sources of vacant land prices do not exist in a format that would permit inter-
city comparisons. In addition, the value of land varies dramatically within cities depending
upon the location selected (e.g. downtown versus periphery). Once again, however,
anecdotal information suggests that land values in New York City are among the highest in
the nation. Therefore, if land prices were to be included in the development cost
comparisons, they would further inflate the amount by which New York City’s costs exceed
those in other cities.

II. Hard Costs

Hard cost data in the 1999 Cost Study and in this Report are provided using two different
methodologies: construction cost indices and cost estimation for actual projects, described

® However, Part II of this Report reviews certain soft costs such as environmental reviews and desctibes them
qualitatively.
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below. Both methodologies show New York City to be the most expensive city for housing
construction.

A. Construction Cost Indices

R.S. Means is a national construction index that documents the cost of labor and materials in
cities across the United States. The data are updated quarterly based on new projects around
the country. A national average is then determined and city-specific multipliers are set.
These data unfortunately fail to account for local building code requirements. Not
surprisingly, local developers report that R.S. Means consistently underreports the cost of
housing construction in New York City. R.S. Means data are nonetheless presented here
because they provide a broad-brush geographic comparison.

Construction cost data from R.S. Means suggest that the hard cost of construction in New
York City is the highest in the nation (even excluding land costs). Table 3 includes the hard
cost per square foot for new construction of three prototypical buildings in the twenty
largest cities: low-rise garden apartments with wood joists and brick face (three stories, 32
units); a mid-rise building with concrete frame and brick face (six stories, 42 units); and a
high-rise tower of steel construction (15 stories, 50 units). Separate costs are provided for
each of New York City’s five boroughs and Newark, New Jersey is included for the sake of
comparison to a nearby city. With respect to all three prototypes, costs in New York City
are the highest in the nation. The next most expensive city is San Francisco, where the price
per square foot is seven percent lower than New York. As Table 4 indicates, costs in New
York City are estimated to be 19 percent higher than in Chicago, 24 percent higher than in
Los Angeles and 56 percent higher than in Dallas. The cost of new construction for these
three prototypes in New York City is 34 percent more expensive than the average of the 19
next largest cities, and 39 percent more expensive than the national average.
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Table 3
R.S. Means Hard Cost per Square Foot, 2nd Quarter 2004

3-Story 6-Story 15-Story Percent of
City $/SF $/SF $/SF National Average
National Average $ 86.031% 107.37|% 12497 100%
New York City 119.10 148.73 173.10 139%
Manhattan 119.10 148.73 173.10 139%
Brooklyn 116.81 145.83 169.71 136%
Queens 115.25 143.90 167.48 134%
Staten Island 115.25 143.90 167.48 134%
Bronx 114.03 142.38 165.73 133%
San Francisco 110.68 138.18 160.84 129%
San Jose 106.84 133.35 155.22 124%
Boston 104.96 131.03 152.48 122%
Philadelphia 101.65 126.89 147.74 118%
Newark 101.22 126.37 147.10 118%
Chicago 100.36 125.30 145.85 117%
Los Angeles 96.32 120.24 140.00 112%
Detroit 96.07 119.94 139.60 112%
San Diego 94.50 118.02 137.36 110%
Milwaukee 90.30 112.73 131.23 105%
Columbus 85.75 107.07 124.61 100%
Indianapolis 84.49 105.44 122.73 98%
Baltimore 83.42 104.16 121.24 97%
Houston 79.22 98.90 115.11 92%
Phoenix 78.94 98.57 114.73 92%
Memphis 78.31 97.73 113.73 91%
Dallas 76.29 95.25 110.85 89%
San Antonio 74.09 92.45 107.61 86%
acksonville 73.13 91.28 106.23 85%
Austin 72.08 90.00 104.74 84%

Source: R.S. Means Construction Cost Data, 2nd Quarter 2004
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Table 4
R.S. Means Hard Costs, 2nd Quarter 2004

3-Story Garden Apartments, 32 Units

Cost Per Cost Per | Comparison
Square Foot| Apartment |to New York
New York $ 119.10 | $ 133,987
Chicago 100.36 112,902 119%
Los Angeles 96.32 108,365 124%
Dallas 76.29 85,824 156%

6-Story, 42 Units

Cost Per Cost Per | Comparison
Square Foot| Apartment |to New York
New York $ 148.73 1§ 212,465
Chicago 125.30 179,002 119%
Los Angeles 120.24 171,777 124%
Dallas 95.25 136,072 156%

15-Story, 50 Units

Cost Per Cost Per | Comparison
Square Foot| Apartment |to New York
New York $ 173.10 | § 328,899
Chicago 145.85 277,119 119%
Los Angeles 140.00 265,995 124%
Dallas 110.85 210,613 156%

Source: R.S. Means Construction Cost Data, 2nd Quarter 2004

New York’s position as the most expensive city is nothing new. A similar analysis in the
1999 Cost Study likewise found New York to be the most expensive major city at that time,
33 percent more expensive than the average of 21 other cities. According to R.S. Means,
hard costs are estimated to have risen an average of 2.7 percent annually from 1999 to 2004
for an average of 30 cities, but an average of 2.9 percent annually for New York City during
the same timeframe."’

B. Project Cost Estimates

In an effort to obtain more systematic comparative data on the cost of residential
construction in New York City for the 1999 Cost Study, the Furman Center retained an
architectural firm to prepare detailed prototypes of three different development projects that
are roughly similar to those priced above with R.S. Means data. A construction cost
estimator was retained to estimate the hard costs for each of the components of the three
developments on a line item-by-line item basis in New York City and in three control cities:
Chicago, Dallas and Los Angeles (the “Control Cities”)."

10R.S. Means Historical Cost Indexes; includes estimated data for January 2004.

A number of criteria were utilized in selecting the Control Cities. First, the Furman Center obtained detailed
information about 21 cities, including: population; density; number of housing units overall; number of units in
buildings with five or more units; number of residential permits issued; the estimated cost of construction; and

10
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Each of the three prototype developments for which cost estimates were obtained is shown
in Appendix B. A summary of the cost comparisons is set forth below, and detailed cost
estimates are in Appendix C. "

1. St. Mary’s — Townhouse Prototype

The first prototype is a project with eight attached three-story townhomes, for a total of 24
units. It is typical of the new affordable housing that has been subsidized by the New York
City Department of Housing Preservation and Development in boroughs outside
Manhattan. The hard cost of building such an individual townhouse in New York City is
$385,636 or $169 per square foot. The cost of building this house in New York City is eight
percent higher than in Los Angeles, 13 percent higher than in Chicago and 42 percent higher
than in Dallas.

As Table 5 indicates, the higher cost of construction in New York City is largely attributable
to higher labor costs. The cost differential is disproportionately due to labor in Chicago (61
percent) and Dallas (51 percent), but to materials in Los Angeles (54 percent).

Also as shown in Table 5, between 1999 and 2004, costs for building the townhouse
prototype increased an average of 5.3 percent annually in New York, but between 5.6 and
6.0 percent annually in the Control Cities.

houtly union wage rates for sample trades. Second, the Furman Center reduced the list to three cities using a
two-part test. The city had to be building a substantial number of residential units as evidenced by the number
of building permits compared to the number of units overall. The city also had to be somewhat similar to New
York based on housing stock and density or to have other similarities to the New York City construction and
housing industries.

Using this methodology, the Furman Center identified Chicago, Dallas and Los Angeles. Chicago was the
most similar to New York in terms of density and like New York it is a union town, though its union wage
rates are lower. Dallas has experienced a lot of new residential construction in recent years relative to its
existing housing stock. In addition, Dallas is an open shop town and the Furman Center believed it would be
important to highlight some of the differences between union and non-union labor costs. Los Angeles, aside
from being the second-largest city, has in place a rent regulation ordinance that the Furman Center thought
might be useful to compare to New York City’s rent regulation provisions.

12'The 1999 cost estimates wete provided by Zaxon, Inc. In 2004, a different firm — Accu-Cost Construction
Consultants, Inc. — revisited the 1999 estimates and provided new estimates for 2004. Accu-Cost priced these
estimates for mid-year 1999 and 2004 with a three percent escalation to account construction commencement
12 months later. Developers and/or architects consulted in the Control Cities opined that the prototypes
would likely be built with non-union labor, with the exception of the high-rise prototype in New York, Chicago
and Los Angeles, which would likely be built with union labor. Cost estimators report, however, that there is
no reliable database of non-union labor costs. Therefore, to most closely approximate the cost of non-union
labor, the prototypes were priced assuming union wages but no fringe benefits with the exception of the high
rise tower in New York, Chicago and Los Angeles, which were priced including both union wages and fringe
benefits.

11
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Table 5
Project Cost Estimate -- Town Homes

2004 2004 2004 1999 1999 1999 to 2004
Cost Per Cost Per | Comparison| CostPer | Comparison| Annualized
Square Foot | Town House| to New York| Square Foot [ to New York| Increase

LABOR
New York $ 83.08[% 189,420 $ 63.38 5.6%
Los Angeles 77.06 175,706 108% 58.31 109% 5.7%
Chicago 71.12 162,154 117% 54.26 117% 5.6%
Dallas 57.57 131,261 144% 42.03 151% 6.5%
MATERIALS
New York $ 80.06 | $ 196,216 $ 67.09 5.1%
Los Angeles 78.87 179,826 109% 60.59 111% 5.4%
Chicago 78.40 178,758 110% 59.80 112% 5.6%
Dallas 61.83 140,976 139% 47.37 142% 5.5%
TOTAL COST
New York $ 169.14 | $ 385,636 $ 130.47 5.3%
Los Angeles 155.94 355,532 108% 118.89 110% 5.6%
Chicago 149.52 340,912 113% 114.07 114% 5.6%
Dallas 119.40 272,237 142% 89.40 146% 6.0%

Source: Accu-Cost Construction Consultants, Inc.

2. 625 Tinton — Mid-Rise Prototype

The second prototype is a six-story elevator building with a total of 43 units. The hard cost
of constructing such a building in New York City is $184 per square foot or $§270,660 per
unit. This is four percent higher than in Los Angeles, 11 percent higher than in Chicago and
37 percent higher than in Dallas.

Labor is disproportionately responsible for these higher hard costs in New York City. As is
shown in Table 6, labor is responsible for 72 percent of the differential in Chicago, 63
percent in Dallas, and 59 percent in Los Angeles.

Also as shown in Table 6, between 1999 and 2004, costs for building the mid-rise prototype

increased an average of 4.6 percent annually in New York, but between 4.9 and 5.3 percent
annually in the Control Cities.

12
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Table 6
Project Cost Estimate -- Mid-Rise

2004 2004 2004 1999 1999 1999 to 2004
Cost Per Cost Per | Comparison| CostPer | Comparison| Annualized
Square Foot| Apartment |to New York| Square Foot|to New York| Increase

LABOR
New York $ 98.12 | § 144214 $ 79.27 4.4%
Los Angeles 93.67 137,672 105% 74.29 107% 4.7%
Chicago 85.44 125,572 115% 67.39 118% 4.9%
Dallas 66.80 98,174 147% 51.03 155% 5.5%
MATERIALS
New York $ 80.03 [ $ 126,445 $ 67.77 4.9%
Los Angeles 82.96 121,939 104% 065.04 104% 5.0%
Chicago 81.19 119,333 106% 62.88 108% 5.2%
Dallas 67.57 99,312 127% 52.83 128% 5.0%
TOTAL COST
New York $ 184.151 $ 270,660 $ 147.04 4.6%
Los Angeles 176.63 259,011 104% 139.33 106% 4.9%
Chicago 166.63 244,905 111% 130.26 113% 5.0%
Dallas 134.37 197,487 137% 103.86 142% 5.3%

Source: Accu-Cost Construction Consultants, Inc.

3. 330 East 57" Street — High-Rise Prototype

The last prototype is a 15-story luxury high-rise building with a total of 15 units. It would
cost $298 per square foot or $570,332 per unit in hard costs to construct this building in
New York City."” This is three percent higher than in L.os Angeles, nine percent higher than
in Chicago and 47 percent higher than in Dallas.

As Table 7 indicates, the higher cost of construction in New York City is largely attributable
to higher labor costs. The cost differential is disproportionately due to labor in Dallas (63
percent) and Chicago (62 percent), but to materials in Los Angeles (60 percent).

Also as shown in Table 7, between 1999 and 2004, costs for building the high-rise prototype
increased an average of 4.8 percent annually in New York, and between 4.8 and 5.4 percent
annually in the Control Cities."*

13 The cost of the high-rise is high relative to the other prototypes for three reasons: (1) it is a luxury building;
(2) it has a floorplate of only 1,800 square feet, which is a relatively small amount across which to spread
infrastructure costs, such as the elevator; and (3) unlike the other two prototypes, it is assumed to be built with
full union labor (see Note 12, above).

14 It is interesting to note that the second most expensive city is Chicago according to R.S. Means but Los
Angeles according to Accu-Cost. This difference is attributable to the different methodology employed by
each. For instance, Accu-Cost assumed different (more expensive) materials to comply with earthquake-related
building requirements in Los Angeles, whereas R.S. Means simply estimates the cost of the same materials in
each city.

13
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Table 7
Project Cost Estimate -- High-Rise

2004 2004 2004 1999 1999 1999 to 2004
Cost Per Cost Per | Comparison| CostPer | Comparison| Annualized
Square Foot| Apartment |to New York| Square Foot |to New York| Increase

LABOR
New York $ 15530 | § 296,770 $ 123.21 4.7%
Los Angeles 151.65 289,792 102% 114.68 107% 5.7%
Chicago 140.03 267,580 111% 106.51 116% 5.6%
Dallas 94.83 181,212 164% 75.48 163% 4.7%
MATERIALS
New York $ 143.16 | § 273,562 $ 112.34 5.0%
Los Angeles 137.65 263,042 104% 108.38 104% 4.9%
Chicago 133.97 256,005 107% 104.25 108% 5.1%
Dallas 108.18 206,725 132% 84.86 132% 5.0%
TOTAL COST
New York $ 29846 1% 570,332 $ 235.56 4.8%
Los Angeles 289.30 552,834 103% 223.06 106% 5.3%
Chicago 273.99 523,585 109% 210.76 112% 5.4%
Dallas 203.01 387,937 147% 160.34 147% 4.8%

Source: Accu-Cost Construction Consultants, Inc.
C. Reasons for Cost Increases

Labor accounts for roughly half of hard costs. Construction wages have increased
nationwide over the last five years. In New York City, union wages in the construction
industry have increased, but it appears that non-union wages have decreased.” Because the
wage data from R.S. Means and the cost estimates developed by Accu-Cost are based largely
on union wages, however, this decrease for New York City is not reflected by either source.'
To the extent a housing project is built without union or prevailing wage labor, then, the
labor cost estimates in this chapter may be somewhat overstated. The cost of labor is
discussed in greater detail in Chapter 3.

Materials account for the other half of hard costs. The rising cost of materials has also
contributed to the increasing cost of construction in recent years. On a national basis, the
cost of inputs to the construction industries has increased an average of one to two percent
annually over the last five years."” Due to recent price spikes, however, the cost of inputs
increased by an estimated 8.6 percent from mid-2003 to mid-2004." One culprit is plywood,

15 See Chapter 3 for a discussion of union and non-union wage trends in New York City.

16 §e¢ Note 12, above.

17 Bureau of Labor Statistics (BLS), Producer Price Index, Inputs to Construction Industries, July 1999 to June
2004 indicates increase of two percent; Engineering News-Record Materials Cost Index indicates an increase of
1.5 percent from August 1999 to August 2004.

18 Ibid.
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whose cost increased by 40.6 percent from June 2003 to March 2004, apparently due to a
combination of increased demand from home builders domestically and from the
Department of Defense for military use in rebuilding Iraq.”” Another is steel products, such
as reinforced bars (known as “rebar,” used in concrete) whose cost increased nationally by
23.5 percent during the same period, presumably due to increased demand from China.”’ Of
course, the cost of construction materials fluctuates with the market and it is possible that
some of these prices will come down in the future as supply increases or demand decreases
or substitutes are found.”'

II1. Conclusion

The data in this section consistently demonstrate that the hard cost of housing construction
in New York City remains the highest in the nation. We have gauged the size of the
difference using two alternative methodologies: construction cost indices and cost estimation
for actual projects. Using the index methodology, the data from R.S. Means show that the
cost of construction in New York is 39 percent higher than the national average, and
between 19 and 56 percent higher than in the Control Cities. Using the cost estimates
methodology, the Accu-Cost estimates indicate somewhat lower differentials: depending on
the type of construction, the cost per square foot in New York is estimated to be between
three and eight percent higher than in Los Angeles, between nine and 13 percent higher than
in Chicago and between 37 and 47 percent higher than in Dallas. Although New York City
is still the most expensive city in which to build housing, the differentials between New York
and other cities have narrowed slightly since 1999 because hard costs in other cities have
risen at a slightly faster rate during the same period. Nonetheless, if soft costs and land
acquisition prices were to be included, the cost difference between New York and other
cities would widen substantially.

19 “ENR’s 20-City Average First Quarter Prices,” Engineering News-Record, March 22, 2004 at 25 (hereinafter
“ENR’s First Quarter Prices.”) See also Bernard Simon, “Prices for Plywood, and Its Alternative, Keep Pushing
Higher,” New York Times, April 10, 2004 at C1 (hereinafter “Prices for Plywood”).

20 See ENR’s First Quarter Prices. See also Tim Grogan, “Inflation’s Sneak Attack,” Engineering News-Record,
March 22, 2004 at 24 (noting that China increased its usage of steel by 38 million tons — one-third of total U.S.
capacity — in 2003 alone).

2l See Prices for Plywood (using Bloomberg Financial Markets to show that prices for oriented-strand board —
known as “OSB,” a substitute for plywood — actually dropped in late 2003 to levels close to those catlier that
year, but shot up subsequently).
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Part I1:

Reducing the Cost of Housing Construction
in New York City

Part II of this Report describes what New York City can do to reduce the cost of new
housing construction. In the sections that follow, a variety of substantive areas are
addressed ranging from zoning regulations to the permitting process at the New York City
Department of Buildings. Each section contains a set of proposals; some are incremental
and will be easy to implement while others are expansive and politically controversial.
Importantly, any effort to attack the high cost of construction in New York City will require
the joint efforts of government, the real estate industry, labor and the advocacy community.

Many of the proposals recommended in this Part are designed to reduce the costs imposed
by government regulation, labor and inefficient industry practices. Even if all of these
proposals were to be adopted, the benefits would not necessarily flow through to the
ultimate consumers of housing. Instead, given the relatively inelastic supply of vacant land
in New York City, many of the cost savings proposed could be capitalized into the value of
land. Therefore, at the same time the city attacks burdensome building code and
environmental regulations, it must also take steps to increase the amount of land available
for new housing development. A number of the policy recommendations contained in this
section are explicitly designed to achieve this objective.
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Chapter 3:
Labor

I. Statement of the Issue

Labor is one of the most significant components of housing construction costs, generally
constituting half of hard costs. The cost of labor in New York City is among the highest in
the country, although it has declined recently both in absolute terms and relative to other
cities. In many cases, the high cost of labor benefits employees directly in the form of wages
and benefits. In certain cases, however, the high cost of labor arises from inefficiencies and
in such cases there are opportunities for savings.

I1. Recent Developments

Median houtly construction wages increased an average of 1.6 percent per year nationally
from 1999 to 2003.” During the same time, however, metropolitan New York experienced
an average decrease of 2.1 percent, including a ten percent drop from 1999 to 2000.” As a
result of this decrease, the wage gap between New York and the rest of the country
(including the three Control Cities) has narrowed over the last five years, as shown in Figure
2. For the first time during that period, the median houtly construction wage in Chicago
surpassed that of New York in 2003. Despite this decrease, construction wages in New
York remain among the highest in the nation; in 2003, they were 52 percent above the
national average.

22 Bureau of Labor Statistics Occupational Employment Statistics, data from 1999 and May 2003, the most
recent date for which data are available. New York metropolitan area includes Westchester, Putnam and
Rockland counties. The industry categorization includes some mine workers and others not involved in
construction. These statistics include both union and non-union workers.

23 Ibid. The wage decrease is corroborated by BLS Current Employment Statistics data for average (i.e. mean)
weekly earnings in building construction, although such data include non-construction employees of
construction firms according to the New York State Department of Labor (DOL). The wage decrease is
contradicted by New York State DOL Covered Employment and Wages (ES202) program average annual
wages data, but DOL reports that such data likewise include non-construction employees and management of
construction firms.
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Figure 2
Hourly Median Wage
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Source: Bureau of Labor Statistics
Occupational Employment Statistics for Construction and Extraction Occupations, 1999 through May 2003

Two factors are important to consider in interpreting this data. First, the data include both
union and non-union wages paid. Since union hourly rates in New York increased during
the same period (see below), it stands to reason that non-union wages fell by an amount
greater than indicated by the data. Second, the data include both straight time and overtime
wages. The decrease in median hourly wages could therefore result from a decrease in non-
union hourly wage rates, from a decrease in the proportion of overtime hours worked, or
from a combination of the two.

A drop in non-union rates can probably be explained by the construction business cycle.
The initial drop occurred during a construction boom in 2000 and was accompanied by a 13
percent increase in the total number of employees in the industry. The median wage
probably dropped in 2000 due to the addition of many lower-skilled, lesser-paid, non-union
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workers to the workforce that year.® The subsequent failure of wages to recover can most
likely be explained by a contraction in the construction industry and perhaps by a decrease in
the proportion of overtime hours worked.”

A. Labor Unions

Labor unions figure more prominently in New York City than in most other cities and in
construction more so than in many other industries. Whereas in 2003, only 12.9 percent of
wage and salary workers were unionized nationally, that figure was 22.1 percent in the New
York metropolitan area.” These figures represent an across-the-board decrease in
unionization from 1999, when 13.9 percent of workers were unionized nationally, including
23.7 percent in the New York area.”” Nationally, 16 percent of the construction industry was
unionized in 2003, while 28.1 percent of the construction industry was unionized in the New
York area. Those numbers decreased from 1999, when 19.1 percent of the workers in the
construction industry nationally were unionized and 31.8 percent of the construction
workers in the New York area were unionized. No data are available on the percentage of
unionized construction workers in New York City, in particular, but given the likelihood that
the city is more heavily unionized than the region, that figure may be higher than the 28.1
percent regional unionization rate.”

It is likewise difficult to determine the proportion of housing construction that is performed
by union labor in New York City, but developers and unions agree that this percentage has
recently decreased.” There is a higher incidence of unionization for luxury developments,
large developments, and construction in Manhattan, in part because unions are likely to
target such high visibility sites and picket if these sites are built with non-union labor.
Affordable housing city-wide and market rate housing in the outer boroughs are less likely to
be built with union labor; developers report that the rents and sales prices of such
developments are simply unable to support the higher development costs arising from union
labor.

Union officials claim in interviews that unions have a larger share of the residential
construction industry in New York than in any other city. They estimate that unions have 50
to 60 percent market share, down from 80 to 85 percent as recently as ten years ago. Union
officials attribute this decline to a recent influx of foreign investment, which is less inclined

24 A drop in wage rates does not necessarily mean a decrease in wages for a worker with a given skill level, but
most likely lower wages for entry-level workers.

25 These explanations were offered to the authors by New York State Department of Labor economists.

26 Data are from the Bureau of Labor Statistics Current Population Survey (CPS). Data for the New York
consolidated metropolitan statistical area are derived from the CPS and provided by Barry T. Hirsch and David
A. Macpherson, www.unionstats.com, accessed January 6, 2005.

27 Since 1950, when unions represented approximately 35 percent of the national workforce, there has been a
downward trend in union membership in most states and most industries. See Christine Haughney, “Breaking
Tradition; Nonunion Jobs Shake Up Historical Patterns,” Crain’s New York Business, March 15, 2004 at 3
(hereinafter Haughney).

28 In 2001, the number of union members in the construction industry in metropolitan New York City was
approximately 150,000 according to the Building & Construction Trades Council of Greater New York. It is
unclear what percentage of all construction workers this number represents. It should also be noted that this
figure includes retirees, certain maintenance and service workers, and people working outside New York City.

2 Haughney at 3.
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to use union labor. Others point to a new wave of non-union contractors who gained
experience during the recent housing boom and are now competing for work with unionized
firms. Certain trades — particularly those associated with high-rise construction — appear to
remain predominantly unionized, and developers remark in interviews that union labor tends
to be superior to non-union labor in the mechanical and electrical trades. But non-union
firms have recently made inroads in trades such as carpentry/sheetrock and some developers
feel that such firms compete with their union counterparts on quality.

Developers generally agree in interviews that union labor is of higher quality than non-union
labor. Unions contend that higher quality translates into lower housing maintenance costs
over time.” Developers also report that unionized subcontractors generally perform with
fewer delays, in part because they tend to be better capitalized and are therefore less sensitive
to funding delays. Union contractors also appear to have better safety records than non-
union contractors.” Union officials additionally claim that unionization benefits the public
coffers because unionized workers have medical benefits and therefore make fewer demands
on the public health system.

These benefits come at a cost. Developers estimate that union projects cost ten to 25
percent more than non-union projects. These higher costs are a function of wages, fringe
benefits, work rules and coordination among various trades. The work rules and
coordination are discussed in more detail below.

Union wages are higher than non-union wages in all industries, but more so in construction.
In 2003, union wages exceeded non-union wages by 52 percent in the construction industry,
in contrast to 21 percent across all industries.”

Table 8 lists the June 2004 houtly union pay scale for 18 trades involved in construction
projects. Consistent with the R.S. Means construction data presented in Chapter 2, pay
scales (wages and fringe) in New York City are the highest in the country for every trade.
For example, the bricklayers” hourly wage rate in New York City of $57.28 is 17 percent
higher than the next most expensive city, Boston. Bricklayers in New York City earn 57
percent more, on average, than the hourly wage for the 20 cities for which data are available.
Across all 18 trades, New York’s wages are 63 percent higher than the 20-city average.

30 No data are available to substantiate this claim.

31 Haughney at 3.

32 Nationally, median weekly earnings of full-time wage and salary workers in 2003 were as follows: throughout
the private sector: $717 union and $592 non-union; in construction: $884 union and $580 non-union. Bureau
of Labor Statistics, Current Population Survey.
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Table 8
2004 Comparison of Union Wage Rates for Construction Trades

TRADE Chicago Dallas Los Angeles New York | 20-City Average

Bricklayers $ 42.06 | $ 23731 $ 3790 $ 57281 $§ 36.37
Carpenters 42.97 20.68 35.68 64.01 35.77
Cement Masons 43.18 23.73 34.61 58.46 34.85
Electricians 48.74 N/A 46.55 71.36 43.75
Elevator Constructors 44.05 N/A 41.28 57.24 42.40
Glaziers 40.37 N/A 40.77 54.42 36.95
Insulation Workers 45.62 N/A 39.01 61.35 39.32
Ironworkers

Reinforcing 45.26 22.60 42.15 68.05 38.50

Structural 48.84 22.60 42.15 75.03 39.39
Laborers

Building 36.89 13.81 31.33 47.72 28.21
Millwrights 42.97 N/A 37.04 67.78 37.68
Operating Engineers

Crane Operators 46.63 25.77 40.70 61.74 37.44

Heavy Equipment 46.08 25.77 44.18 60.08 36.93

Small Equipment 44.03 24.77 42.85 48.70 33.56
Painters 40.74 N/A 33.47 47.42 32.94
Pipefitters* 45.72 28.97 40.78 67.89 40.64
Plasterers 40.75 N/A 33.53 52.56 34.21
Plumbers* 45.36 28.97 40.78 68.42 40.85
Roofers 37.77 N/A 30.17 51.35 32.13
Sheet Metal Workers 46.73 27.74 42.96 66.97 41.61
Teamsters (Truck Drivers) 34.78 N/A 37.83 52.24 31.03
Average of Trades Above $ 43311 9% 24101 9% 38.84 1% 60.00 | $ 36.88
New York Rate as Percentage of
Average of Comparison Cities 139% 249% 154% 163%

Sources: Engineering News Record, June 28, 2004. Wage Rates includes base rate plus fringe benefits.

* Los Angeles Pipefitters and Plumbers wage rates from Construction Labor Research Council.

Over the past six years, construction union pay scales have increased in New York at a rate
slightly higher than the average of the 20 cities for which data are available. As shown in
Table 9, the average annual increase for the 18 trades examined from 1998 to 2004 was 12
percent higher for New York than for the 20-city average (3.98 percent instead of 3.55
percent).”

33 The increased wage rates in New York were roughly in line with the increase in the national Employment
Cost Index for private industry for all workers (3.92 percent) and for construction workers (3.86 percent) for
the same period.
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Table 9
Comparison of Union Wage Rate Increase for Construction Trades: 1998 to 2004 Annualized

TRADE Chicago Dallas Los Angeles | New York | 20-City Average
Bricklayers 3.51% 4.67% 2.56% 3.64% 3.74%
Carpenters 4.17% 2.32% 2.94% 4.04% 3.75%
Cement Masons 4.01% 4.34% 1.26% 3.72% 3.74%
Electricians 3.35% N/A 3.74% 5.04% 4.08%
Elevator Constructors 2.04% N/A 1.14% 4.16% 3.51%
Glaziers 2.66% N/A 4.92% 4.88% 4.51%
Insulation Workers 3.39% N/A 1.60% 3.64% 2.85%
Ironworkers

Reinforcing 3.34% 3.03% 2.72% 5.90% 3.44%

Structural 3.25% 3.03% 2.72% 4.21% 3.36%
Laborers

Building 4.39% 1.32% 2.31% 4.93% 3.59%
Millwrights 4.17% N/A 3.31% 4.34% 3.69%
Operating Engineers

Crane Operators 3.40% 4.74% 1.91% 2.92% 3.34%

Heavy Equipment 4.28% 4.74% 3.38% 2.23% 3.22%

Small Equipment 3.45% 4.96% 3.20% 0.36% 3.17%
Painters 3.65% N/A 2.51% 3.62% 3.28%
Pipefitters 3.40% 4.90% 1.87% 4.79% 3.32%
Plasterers 3.90% N/A 1.21% 5.47% 3.69%
Plumbers 3.34% 4.90% 1.87% 3.65% 3.30%
Roofers 2.64% N/A 1.04% 3.61% 3.29%
Sheet Metal Workers 3.84% 4.05% 2.87% 4.92% 3.89%
Teamsters (Truck Drivers) 3.64% N/A 3.08% 3.48% 3.71%
Average of Trades Above 3.51% 3.91% 2.48% 3.98% 3.55%

Sources: Engineering News-Record, September 28, 1998 and June 28, 2004. Wage Rates includes base rate plus fringe benefits.

2004 Los Angeles Pipefitters and Plumbers wage rates from Construction Labor Research Council.

Collective bargaining agreements may contain lower wage rates for construction of small
residential buildings (for instance, buildings under four stories). Union officials believe there
has been a recent increase in the number of trades with collective bargaining agreements that
have such residential rates, motivated by a desire to regain market share. However, only one
trade publishes a residential rate, and the more expensive rate that applies to commercial
construction generally also applies to residential building regardless of project size, location,
skill required or anticipated rent or sales prices.”

Work rules also have a major effect on cost. Some work rules create make-work positions,
as shown in the following examples. Hoists must be operated by two people: an engineer to
transport materials and an elevator operator to transport workers. A master mechanic or
maintenance foreman must be on the site at any time a certain number of pieces of
equipment are being operated, although that individual may not have any work to do or even
know how to operate the machinery. An operating engineer may be required to be on the

34 Plumbers Local No. 1 publishes a residential rate for one-, two- and three-family homes that is 70 percent of
the commercial rate and provides for a longer workday. See “Catalog of Prevailing Rates & Fringe Benefits for
the Construction Industry, 2003-04 Edition,” published by the Building and Construction Trades Council of
Greater New York.
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site all day, even though his/her only job is to start a compressor or pump in the morning.
A heating or sprinkler job that could be done by one person may require two by contract.
Other work rules require developers to pay the expense of unions enforcing their own rules.
For example, all trades require that a union shop steward be employed at all times — which
could mean as many as 15 or 16 such people at a time, given the number of trades needed
for a project — most of whom do not do construction work themselves. Additionally, the
teamsters union requires that a foreman be present on the job every time a shipment is
received, primarily in order to verify that the truckers are union members.

Labor unions recognize that certain work rules make them less competitive with non-union
labor and have perhaps contributed to declining union market share in the construction
industry. In early 2004, unions agreed with contractors to launch a program to re-evaluate
work rules.” In renegotiating their collective bargaining agreements, Local 3 of the
electricians’ union and Local 1 of the plumbers’ union recently removed standby provisions
requiring that their members be on a construction site any time other trades are working on
the site. Other unions appear likely to make similar concessions as their collective
bargaining agreements are renewed. Such concessions would appear to be a way to make
union labor more efficient and thus to recover some of organized labor’s lost market share
in the construction industry.

In a further effort to gain market share in residential construction (and affordable housing,
in particular) union leaders are considering rolling out a residential agreement superseding
the collective bargaining agreements in each of the individual trades that would make union
labor more attractive to developers.” Such an agreement may alter work rules by providing
for a higher ratio of apprentices (who are paid at a lower rate) to experienced tradespeople, a
longer workday, elimination of standby setvices, and/or allowing shift work instead of
overtime work. It is not yet clear whether such an agreement would apply on the basis of
geography (e.g. outside core Manhattan), building type (for buildings under a certain height),
or for affordable housing, in particular. If developers anticipate that such an agreement will
result in significant cost savings associated with union labor, this agreement will bear the
potential to increase union market share in residential construction.

Finally, the existence of approximately 50 locals representing 15 different trades can prevent
an organized flow of work on construction jobs. Ironically, organized labor’s effect on New
York’s construction industry is to add a certain degree of disorganization. Each trade union
has its own set of rules including work hours and paid holidays. There are jurisdictional
requirements that add costs to a project by creating a need to hire workers from a particular
trade to perform certain functions. For instance, plumbers must install all bathroom fixtures
and accessories and electricians must install mailboxes. There is an average of over three
locals per trade, the existence of which increases the potential for work stoppages. This
disorganization has an impact on construction because it means that jobs must be perfectly
staged or an entire project could be delayed.

3 Haughney at 3.

36 A similar agreement between the construction trade unions and the City was announced recently with regard
to school construction. The agreement reduced the pay differentials for work done outside regular hours.
Susan Saulny, “Unions Win Mayor’s Promise on School Jobs in Leased Quarters,” New York Times, January 7,
2004 at B4.
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B. Prevailing Wage

Even if a developer does not use union labor for a residential development project, s/he
must pay prevailing wages under the Davis-Bacon Act for projects that are financed, in part,
by the federal government.”” Housing projects that are financed in part by New York State
are not defined as “public work” and therefore are not subject to the state’s prevailing wage
law.”®

Prevailing wages are set based on the wage paid to a certain percentage of workers in a
particular job classification.”” In New York City, prevailing wages consist of union wages
plus fringe benefits in all trades for which collective bargaining agreements exist."” Although
prevailing wage laws allow for the calculation of a residential rate that differs from the
commercial rate, as noted above only one trade union has negotiated a residential rate, and
this rate has not been incorporated into prevailing wage schedules.” Because union pay
scales are higher in New York City than elsewhere, New York also tends to have higher
prevailing wage rates than other cities.

Prevailing wages increase construction labor costs in a manner similar to union wages, but
without the imposition of costs relating to union work rules. Prevailing wage contracts may
be performed by either union or non-union contractors. Regardless of whether a contractor
on a prevailing wage job is unionized, it must certify that it pays prevailing wages.

To the extent employees on prevailing wage jobs are actually paid prevailing wages, the cost
of labor is higher than non-prevailing wage work, but the employees benefit directly.
However, construction industry sources and law enforcement officials report that there
appears to be rampant underpayment of prevailing wages by non-union contractors, in
particular. Such contractors bill for work based on prevailing wage rates, but actually pay
their employees at non-union rates, which can be less than half the prevailing wage rates. In
such cases, the imposition of prevailing wage requirements increase the cost of housing
development to the federal and/or state governments without benefiting anyone other than
the contractors who pocket their employees’ wages.

37 The Davis-Bacon Act (40 U.S.C. §276a) requires workers on federal construction projects valued at more
than $2,000 to be paid, at a minimum, wages and fringe benefits that the Secretary of Labor determines to be
prevailing in the locality where the contract is to be performed. For projects funded with HOME funds by the
U.S. Department of Housing and Urban Development, however, Davis-Bacon wages apply only for projects
with 12 or more housing units. 42 U.S.C. §12836.

38 See N.Y. Lab. Law, §220 and In Re Vulcan Affordable Housing Corp. v. Hartnett, 151 A.D.2d 84 (3* Dep’t
1989).

% Under federal Davis-Bacon Act regulations, it is 50 percent. 29 C.F.R. 1.2. Under the New York State
prevailing wage statute, it is 30 percent. N.Y. Lab. Law, §220.

40 There are relatively few trades in the construction industry without collective bargaining agreements. One
example of a non-unionized trade is security (i.e. security guards).

4 The Office of the New York City Comptroller includes a residential rate for New York City plumbers in its
schedule of rates for City-funded projects under the State prevailing wage law, but neither the State itself nor
the federal government incorporate this rate into their prevailing wage schedules for New York City.
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C. Diversity

Construction in New York City has long been known as a white male industry. In 2000,
55.5 percent of the construction workers who worked in New York City were white, in
contrast to 47.7 percent of the overall workforce.” In the same year, 97.5 percent of New
York City construction workers were male, in contrast to 54.5 percent of the overall
workforce.”

Data are not readily available to indicate whether unionized firms are any less diverse (or
more discriminatory) than their non-unionized counterparts. Construction industry workers
report that at least in certain trades, it is clear that women and minority underrepresentation
is more pronounced in unionized firms than in non-unionized firms. And to the extent
claims of discrimination are publicized, they tend to be in the form of civil rights actions
against unions, in particular. *

The underrepresentation of women and minorities potentially has an adverse effect on
housing construction. Most obviously, the quality of any group of workers is not maximized
if qualified individuals are not hired because of their gender or the color of their skin. And,
as described in Chapter 15, discrimination in the construction industry has given rise to
“coalitions” that seek jobs for minorities and women and sometimes employ corrupt and/or
violent practices in the process.

Some unions have responded by placing an emphasis on organizing worksites that are
primarily minority and immigrant. For instance, the Mason Tenders’ District Council, which
includes general laborers, reports that two-thirds of its members belong to minority groups.
Other unions respond through the implementation of apprenticeship programs that are
intended, in part, to introduce women and minorities to the construction trades. Union
officials report that 51 percent of participants in their apprenticeship programs in New York
City are minority members.” Together with management representatives, the labor unions
started a program in 2001 to recruit New York City public high school seniors and prepare
them for union apprenticeships. Of the 435 participants in this program who have entered
union apprenticeships, 83 percent were black and Latino.* In his 2005 State of the City

#2U.S. Census Bureau, Equal Employment Opportunity worksite data for New York City: Total Employed at
Work and Construction and Extractive Craft Workers.

43 U.S. Census Bureau, Equal Employment Opportunity worksite data for New York City: Total Employed at
Work and Construction and Extractive Craft Workers.

# For instance, the United States Equal Employment Opportunity Commission initiated a civil rights case
against Local 28 of the Sheet Metal Workers” union in 1971 and proved that the union discriminated against
minorities. The case remained untesolved in 2004. See Roysworth Grant, Equal Employment Opportunity
Commission, et. al. v. Loocal 638, Local 28, Sheet Metal Workers’ International Association, 373 F.3d 104 (2d
Cir., 2004).

4 Union officials claim that the comparable rate for non-union apprenticeship programs was only 30 percent in
1999. Although union apprenticeship programs have grown recently, it will take several years before minorities
and women entering as apprentices are more broadly represented in more senior (and better paid) positions.
For instance, in New York City, the United Brotherhood of Carpenters & Joiners of America reports that its
apprentices are 65 percent minority, but its journeymen are only 37 percent minority.

46 There has been less success recruiting women. According to the program, “Construction Skills 2000,” only
five percent of program participants placed in apprenticeships have been women.
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address, Mayor Michael Bloomberg announced the establishment of a commission to further
promote diversity in the construction industry."’

II1. Recommendations

Our 2005 recommendations follow. Those that remain largely the same from the 1999 Cost
Study are indicated with “1999”).

A.

Labor Unions
1. As their collective bargaining agreements are renewed, labor unions

should:

Eliminate inefficient work rules that do not affect worker safety,
such as standby services, make-work positions, and paid union
steward jobs; (1999) and

Negotiate lower residential rates that apply outside core
Manhattan, for affordable housing and for mid-rise apartment
buildings in order to help unions gain a greater share of this
market that cannot otherwise support the cost of union labor.

(1999)

2. Union leadership should:

Negotiate a residential agreement for outside core Manhattan,
affordable housing and mid-rise apartment buildings (up to seven
stories) that supersedes the collective bargaining agreements in
each of the individual trades. This agreement should coordinate
the work hours and paid holidays among the various trades and
alter work rules by providing for a higher ratio of apprentices to
experienced tradespeople, a longer workday, elimination of
standby services, and allowing shift work instead of overtime
work; (1999) and

Merge small locals into larger ones in order to reduce the
potential for work stoppages and eliminate jurisdictional
requirements that add costs to a project by creating a need to hire
workers from additional trades, such as those that require
plumbers to install all bathroom fixtures and accessories and
electricians to install mailboxes. (1999)

Prevailing Wage
1. The federal Davis-Bacon Act and state prevailing wage laws should
be amended as follows:

To require the establishment of a residential wage rate in cities
for mid-rise apartment buildings (up to seven stories) in order to
reflect the lower profit inherent in such projects relative to high-
rise and commercial projects. The establishment of such a rate

47 Jim Rutenberg, “For Bloomberg, This Speech Is an Election-Year Speech, “ New York Times, January 11,

2005 at B1.
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would facilitate the development of affordable housing with the
use of government funds; (1999)

e To require that the calculation of residential wage rates reflect the
actual average costs of construction (including both union and
non-union wages); (1999) and

2. Federal and state authorities should step up investigation and
enforcement of wage underpayment by non-union contractors with
prevailing wage construction contracts.

Women and Minority Recruitment

Union and non-union contractors alike should seek to diversify their
membership to better reflect the fabric and complexion of New York City by
recruiting more minorities and women to the trades through apprenticeship
programs (1999).
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Chapter 4:
Availability and Cost of Vacant Land
in New York City

I. Statement of the Issue

As an older and mostly built city, there is a limited supply of vacant land in New York City
that is zoned for dense residential development that would make a significant contribution
to housing production. While the vast majority of the remaining parcels of vacant land in
the city are zoned for residential use, the land is scattered and is mostly zoned for one-, two-
and three-family residential developments. Because the supply of land zoned for multi-
family housing is limited, the cost of acquiring vacant land that is zoned for high density is
commensurately high. In the last five years, the supply of vacant land in New York has
decreased by five percent and in the case of City-owned land, its cost has increased by as
much as 41 percent per land square foot annually. The high cost of land is a significant
contributor to the high cost of new housing construction in New York City.

I1. Recent Developments
A. Availability of Vacant Land Zoned Residential

According to the New York City Department of Finance (DOF), there are currently 41,460
parcels of vacant land (see Table 10), representing 711 million square feet of land (see Table
11) on the property tax rolls. Of this vacant land, 69 percent, or 492 million square feet, is
zoned for residential use.” An additional six percent, or 43 million square feet, is zoned for
commercial use, which as a general matter may be built with residential uses as-of-right.”
Table 12 provides a breakdown of this vacant land by borough. By square footage, Staten
Island has the most vacant land that is zoned for residential use and Manhattan has the least.

#8 The DOF Operations Research Group ran special reports for the Furman Center, numbered 4450 and 5564.
# Commercial zones within certain Special Districts may include restrictions on residential development.
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Table 10
Number of Vacant Land Parcels in New York City

Residential Non-Residential Total
# of Parcels |% of Parcels |# of Parcels |% of Parcels |# of Parcels |% of Parcels
2004
Bronx 4914 14% 915 15% 5,829 14%
Brooklyn 9,754 28% 2,306 37% 12,060 29%
Manhattan 1,415 4% 456 7% 1,871 5%
Queens 9,532 27% 1,322 21% 10,854 26%
Staten Island 9,550 27% 1,296 21% 10,846 26%
City-Wide 35,165 100% 6,295 100% 41,460 100%
1998
Bronx 5177 15% 2,002 16% 7,179 15%
Brooklyn 9,562 27% 5,498 44% 15,060 32%
Manhattan 802 2% 1,467 12% 2,269 5%
Queens 9,670 28% 1,893 15% 11,563 24%
Staten Island 9,677 28% 1,754 14% 11,431 24%
City-Wide 34,888 100% 12,614 100% 47,502 100%
1998 to 2004
Bronx (263) -5% (1,087) -54% (1,350) -19%
Brooklyn 192 2% (3,192) -58% (3,000) -20%
Manhattan 613 76% (1,011) -69% (398) -18%
Queens (138) -1% (71) -30% (709) -6%
Staten Island (127) -1% (458) -26% (585) -5%
City-Wide 277 1% (6,319) -50% (6,042) -13%

Source: New York City Department of Finance, Operations Research Group
Report Number 4450 Square Feet Vacant Land by Zoning, 1998 and July 28, 2004
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Table 11
Vacant Land by Zoning Category, City-Wide

2004 1998 1998 to 2004
Major Zoning Land Size (SF) % of Total Land Size (SF) % of Total Change | % Change
Commercial 43,469,981 6% 44,914,422 6% (1,444,441) -3%
Manufacturing 172,716,428 24% 178,559,887 24% (5,843,459) -3%
Residential 492,444,534 69% 524,004,693 70% (31,560,159) -6%
All Other 2,401,996 0% 1,098,403 0% 703,593 41%
Total 711,032,939 100% 749,177,405 100% (38,144,4606) -5%
Residential Zoning
Sub-category Land Size (SF)| % of Residential |Land Size (SF)| % of Residential Change | % Change
R-unspecified 8,550 0% - 0% 8,550
R1 37,658,000 8% 26,547,732 5% 11,110,268 42%
R2 19,059,019 4% 14,164,914 3% 4,894,105 35%
R3 279,700,551 57% 280,598,503 54% (897,952) 0%
R4 76,309,808 15% 87,108,976 17% (10,799,168)|  -12%
R5 27,374,785 6% 41,321,301 8% (13,946,516)|  -34%
RO 34,637,279 7% 51,223,201 10% (16,585,922)|  -32%
R7 14,180,114 3% 17,404,522 3% (3,224,408)|  -19%
R8 3,516,383 1% 5,443,015 1% (1,926,632)]  -35%
R9 45 0% 6,226 0% 6,18Df  -99%
R10 0% 186,303 0% (186,303)]  -100%
Total 492,444,534 100% 524,004,693 100% (31,560,159) -6%

Manufacturing Zoning

Sub-category

Land Size (SF)

% of Manufacturing

Land Size (SF)

% of Manufacturing

Change | % Change

M1 78,090,774 45% 38,864,088 50% 10,773,310 -12%
M2 17,887,397 10% 20,209,265 11% 2,321,868 -11%
M3 76,738,257 44% 69,486,534 39% 7251723 10%
Total 172,716,428 100% 178,559,887 100% (5843459 3%

Source: New York City Department of Finance, Operations Research Group
Report Number 4450 Square Feet Vacant Land by Zoning, 1998 and July 28, 2004
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Availability and Cost of Vacant Land in New York City

The supply of vacant land in the city decreased by five percent, or 38 million square feet,
from 1998 to 2004. This decrease occurred disproportionately for vacant land zoned for
residential use, which fell by six percent, or 31.6 million square feet, in contrast to land
zoned for all other purposes, which fell by only three percent. Similarly, the number of
vacant parcels dropped by 13 percent during this timeframe.

B. Availability of City-Owned Vacant Land

In the past, a reliable source of vacant land was the City itself, which acquired thousands of
acres of land and buildings through 7z rem tax foreclosure actions. The City returns such
properties to private ownership through auctions by the Department of Citywide
Administrative Services (IDCAS) and disposition programs managed by City agencies such as
the Department of Housing Preservation and Development (HPD). The City stopped
acquiring properties through tax foreclosure in 1994 and continues to return existing City-
owned properties to private ownership. In 2003, the City owned 131 million square feet of
vacant land.” What remains is no longer a stable source of land for development. For
example, at its most recent auction in August 2004, DCAS auctioned 62 parcels of vacant
land (down from 302 properties in its 1999 auctions), and many of the parcels sold were
irregularly shaped lots. Moreover, DCAS does not anticipate conducting another auction in
the immediate future.

C. Availability of Land Zoned Dense Residential™

Of the land that is vacant and zoned for residential use, most is designated R1 through R5
and therefore only allows for the as-of-right construction of one-, two- and three-family
homes. The overwhelming majority is zoned for R3 development. Vacant land designated
R6 and above, which allows mid-rise and high-rise development, constitutes only 10.6
percent, or 52 million square feet, of vacant residentially-zoned land, representing a 30
percent decrease in the square footage of such land from 1998. Moreover, while the average
size of vacant lots zoned R1 through R5 is 17,595 square feet (100 feet by 176 feet), the
average size of vacant lots zoned R6 and above is only 5,156 square feet (100 feet by 52
feet), which makes development more economically challenging on densely-zoned vacant
lots.”” Despite the city-wide trend in the reduction of vacant land for mid- or high-rise
residential development, recent rezonings apparently resulted in an additional 33,000 square
feet zoned R6 in Manhattan, and 264,000 square feet zoned R6 or R7 in Brooklyn. While
there are areas outside Manhattan where high-rise development would be appropriate, less

50 The exact figure was 131,039,747 square feet (or 7,808 lots) according to the New York City Department of
City Planning Primary Land Use Taxlot Output. These data do not include vacant land owned by the police or
fire departments; school sites or yards; libraries, hospitals and museums; the Port Authority of New York and
New Jersey; the State and Federal governments and other miscellaneous vacant land.

5 New York City’s Zoning Resolution includes ten major residential zones. The residential zones are
designated R1 through R10. Low-rise development is allowed as-of-right in the lower numbered R zones, R1
through R5. Mid-rise and high-rise developments can be built in R zones with designations of R6 and higher.

52 Since these figures are means, there may be a few large (buildable) lots and numerous small (unbuildable)
lots.
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than one percent of the vacant residential land in these boroughs is zoned R8 through R10
for as-of-right high-rise development.

Despite a recent building boom, there has been a modest decline in the proportion of units
in dense buildings in New York City. From 1992 to 2003, the City experienced an increase
in residential building permits issued, as shown in Figure 3. This increase was accompanied
by an increase in the proportion of permits issued for units in new buildings with five or
more units, from 22 percent in 1992 to 56 percent in 2003. However, the proportion of
units in all existing buildings in the housing stock city-wide with five or more units declined
slightly from 62.2 percent in 1990 to 60.8 percent in 2000, with density decreases in all
boroughs except Manhattan, as shown in Table 13. The proportion of building permits for
dense residential buildings apparently has not been sufficient to offset the loss of units from
such buildings that have been taken out of service primarily through demolition. Partly
because of zoning that allows only low-density construction, these buildings cannot be
replaced at the same density. While the total housing stock increased during the ten year
period of 1990 to 2000 covered by the available data, it increased with many small, low-
density developments. As New York City is running out of vacant land, the City will not be
able to maintain current density and meet the growing demand for housing.

Figure 3
Residential Construction Permits for New York City, 1990 - 2003
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Source: U.S. Census Bureau, Building Permits Survey
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Table 13
Number of Residential Units in Buildings as of 1990 and 2000

Total and by Number of Units in Building
1990 2000
Percent of Units in Percent of Units in
Buildings with 5 or Buildings with 5 or
Total More Units Total More Units

New York City 2,992,169 62.2% 3,200,912 60.8%
Bronx 440,955 74.2% 490,659 72.9%
Brooklyn 873,671 51.6% 930,866 50.9%
Manhattan 785,127 95.7% 798,144 96.4%
Queens 752,690 41.2% 817,250 39.4%
Staten Island 139,726 14.8% 163,993 13.8%

Source: U.S. Census Bureau

D. Cost of Vacant Land

By all measures, the cost of vacant land in New York is high and has recently reached new
heights. One measure of land cost is the sale price of privately-owned land, as recorded by
DOF. From January 2001 through July 2004, DOF recorded 1,971 sales of vacant land in
New York City. FEighty-eight percent of these parcels were zoned for residential use, as
Table 14 illustrates. While two-thirds of the vacant residential parcels sold for less than $50
per square foot, the remaining one-third sold for more, including 17 percent that sold for at
least $100 per square foot. > These sales prices represent a significant increase over the
period from January 1996 through November 1998. During that prior period, no sales of
$100 per square foot or more were recorded in any zoning class, as shown in Table 15.
During the latter period, in contrast, not only did 17 percent of parcels across all zoning
classes sell for at least $100 per square foot, but nearly a quarter of parcels in Manhattan sold
for over $200 per square foot.™

53 These prices represent the sales price divided by the square footage of the vacant parcel of land. However,
developers usually consider land costs per FAR (Floor Area Ratio) square foot because it takes into account the
zoning on the land. DOF was unable to calculate the sales information per FAR square foot.

5% The Furman Center has obtained sales data from appraisals provided to a major New York City bank by the
real estate firms of Miller Cicero, KTR Newmark, and Cushman & Wakefield for a limited number of mostly
vacant properties for the period January 2001 to mid-2004, which indicate the following average sale price per
FAR square foot (number of sales noted in parentheses): Bronx (8): $15.71; Brooklyn (9): $47.46; Manhattan
(30): $127.31; Queens (5): $41.03.
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Table 14
Vacant Land Sales Prices (January 2001 - July 2004)
by Sales Price per Land Square Foot
by Zoning Designation

Zoning [ Under$50 | $50 t0 $99.99 [$100 t0 $199.99]  $200+ |  Total
Number of Sales

Commercial 54 8 10 8 80
Manufacturing 175 28 13 19 235
Residential 1,712 413 321 118 2,564
Unavailable 30 0 4 1 35
Total 1,971 449 348 146 2,914
Percent of Sales

Commercial 68% 10% 13% 10% 3%
Manufacturing 74% 12% 6% 8% 8%
Residential 67% 16% 13% 5% 88%
Unavailable 86% 0% 11% 3% 1%
Total 68% 15% 12% 5% 100%

Source: New York City Department of Finance, Operations Research Group Report Number 5564
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Table 15
Vacant Land Sales Prices: Comparison Over Time
by Sales Price per Land Square Foot for All Zoning Designations

by Borough

[ Under $50 [ $50 to $99.99 [$100 to $199.99]  $200+
Period 1: January 1996 - November 1998
Bronx 84% 16%
Brooklyn 86% 14%
Manhattan 37% 63%
Queens 81% 19%
Staten Island 57% 43%
City Wide 68% 32%
Period 2: January 2001 - July 2004
Bronx 86% 8% 5% 1%
Brooklyn 69% 14% 11% 6%
Manhattan 25% 29% 23% 24%
Queens 65% 17% 13% 5%
Staten Island 66% 18% 14% 2%
City Wide 68% 15% 12% 5%
Change from Period 1 (1/96-11/98) to Period 2 (1/01-7/04)
Bronx 3% -49%
Brooklyn -20% 2%
Manhattan -34% -54%
Queens -20% -14%
Staten Island 16% -58%
City Wide -1% -51%

Source: New York City Department of Finance, Operations Research Group Report Number 5564

Another measure of the cost of vacant land is the price obtained by the City for City-owned
land. The median sale price of City-owned vacant land appears to have increased by an
extraordinary annualized average of 41 percent per land square foot and 60 percent per FAR
square foot over each of the last five years.” In the August 2004 DCAS auction, the median
price was $56.42 per land square foot and $62.57 per FAR square foot, as shown in Table
16 In contrast, the median price was $10.29 per land square foot and $5.93 per FAR
square foot in 1999.

55 FAR is the Floor Area Ratio permitted by zoning; to the extent zoning allows a ratio greater than one built
square foot per land square foot, the price per land square foot will exceed the price per FAR square foot.

5 The prices in 2004 may not be fully representative because they include only two sales in Manhattan, four in
the Bronx and none in Staten Island. They may actually be lower than market, considering that nine of the 62
lots sold lacked street frontage, and others carried certain encumbrances. At the same time, since the City
announced that this would be the last sale for the foreseeable future, speculative bidding may have influenced
some of the other prices.
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Table 16
Vacant Land Public Auction Results
Price/ Land SF Price/FAR

Borough # Sales Median | Mean Median | Mean

August 4, 2004
Bronx 4 $ 39951% 37.65|% 1796| 8% 1424
Brooklyn 27 100.00 103.21 65.18 60.84
Manhattan 2 625.31 625.31 181.78 181.78
Queens 29 34.44 44.26 62.69 64.12
Staten Island 0
City Wide 62 $ 5642|% 8825|% 6257|% 63.27

May 12 & November 17, 1999
Bronx 86 $ 7841% 10061($ 3241 % 5.11
Brooklyn 103 10.73 13.63 5.56 8.19
Manhattan 34 42.89 67.08 12.41 25.30
Queens 64 8.04 11.07 12.40 14.81
Staten Island 15 2.92 4.99 5.72 7.02
City Wide 302 $ 1029]% 17731 $ 5931% 1052

Annualized Change 1999 to 2004
Bronx 38% 29% 41% 23%
Brooklyn 56% 50% 64% 49%
Manhattan 71% 56% 71% 48%
Queens 34% 32% 38% 34%
Staten Island N/A N/A N/A N/A
City Wide 41% 38% 60% 43%

Sources: Department of Citywide Administrative Services

and New York City Zoning Resolution
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E. Reuse of Obsolete Institutional Properties

In addition to vacant land, land with obsolete facilities may be available for redevelopment as
housing. The shifting of the health care delivery system away from lengthy in-patient stays
toward out-patient treatment has resulted in under-utilized hospital and health facility space.
Hospitals are consolidating space and this trend will likely continue. Likewise, de-
institutionalization of the residential population of State-owned facilities during the 1980s
resulted in the closure of certain psychiatric facilities in New York City, some of which
remain vacant to this day. Finally, certain religious institutions may have vacant land or
buildings that have become obsolete. In some cases, these properties are already being
redeveloped as housing.”” Although some of these institutional properties are owned by
private organizations, others are owned by the State and City.

II1. Recommendations

Our 2005 recommendations follow. Those that remain largely the same from the 1999 Cost
Study are indicated with “1999.”

A. Rezone for Residential Density

As discussed in more detail in Chapter 7, the City Planning Commission
should continue to rezone land especially in the boroughs outside Manhattan.
Rezoning land to allow more intensive residential development will facilitate
the construction of mid- and high-rise buildings and may make these projects
more economically feasible. If the cost of land is spread over many more
units, some projects that would not have been feasible at lower densities
would be feasible with zoning permitting greater density;™ (1999)

B. Facilitate Residential Conversion of Obsolete Institutional Properties
In order to encourage the reuse for residential development of closed
hospitals, long-term vacant psychiatric facilities and other obsolete
institutional sites, the City should create an inventory of these properties and
a plan for their reuse. The City, in cooperation with appropriate State
agencies, should develop incentives for the renovation of these facilities,
where appropriate for housing; (1999)

57 For instance, HPD plans to redevelop a Health and Hospitals Corporation former nurse’s residence at the
Sea View Hospital into approximately 100 units of senior housing. The New Housing Marketplace: Creating Housing
Jfor the Next Generation, Progress Report 2003 (January 2004), at 14. The Archdiocese of New York has considered
redeveloping St. Thomas the Apostle Roman Catholic Church in Harlem as a 57-unit home for the elderly.
David W. Dunlap, “Underused Harlem Church, Elegant and Endangered,” The New York Times, August 5,
2004, at B3.

58 Although increasing density allowances (thus effectively increasing the supply of vacant land) would normally
be expected to decrease its cost, in New York increasing density may have the opposite effect. See Edwin
McDowell, “Harlem; Buildings Can Be Higher; Prices, It Seems, Follow Suit,” The New York Times, December
3, 2003, at C7. It is likely, however, that even if zoning for increased density increases the price of land per
land square foot, it reduces the price of land per FAR square foot (in other words, the cost of land associated
with each buildable square foot of a potential building).
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C.

Inventory of Vacant Land

As discussed in more detail in Chapter 12, the City should prepare an
inventory of privately-owned vacant land that is zoned for residential use;
and

Department of Housing Preservation and Development (HPD)

As discussed in more detail in Chapter 10, HPD should use its power of
eminent domain to condemn certain privately-owned properties near city-
owned lots in order to create land assemblages suitable for development and
implement a process to identify vacant land controlled by other City agencies
that are suitable for housing development. Additionally, control of City-
owned land should be consolidated under the Deputy Mayor for Economic
Development and Rebuilding in order to facilitate the transfer to HPD of
City-owned land that is appropriate for housing development.
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Chapter 5:
Brownfields

I. Statement of the Issue

As the supply of vacant land in New York decreases, many remaining parcels are
brownfields — land that is in fact or is perceived to be environmentally contaminated. This
contamination may arise from a range of factors, including industrial uses, landfill, illegal
dumping, and leaks from underground storage tanks. There is no City inventory of
brownfields due to the stigma that such an inventory would create. By one estimate,
however, there are 4,000 acres of brownfields in New York City.” Once remediated, these
brownfields may be appropriate for development, including in certain cases for housing.

The ownership and remediation of brownfields present two challenges: liability and cost.
Under federal and state law, owners of contaminated land may be strictly liable for
remediation even if they were not responsible for the contamination. Moreover, lending
institutions are reluctant to finance construction loans and permanent mortgages on such
properties because of the risk that they will become liable if they foreclose. Assessing the
extent of contamination and remediating it can also be costly, adding to the relative cost of
developing on brownfields as opposed to clean land.

II. Recent Developments

Over the past five years, there have been positive developments at the federal, state and local
levels with regard to both the liability and cost associated with developing brownfield sites.

A. Brownfield Cleanup Program

The most important of these developments is the adoption by the State of the Brownfield
Cleanup Program (BCP) in 2003, as recommended in the 1999 Cost Study.” For the first
time in New York, this legislation provides for the establishment of cleanup standards,
liability relief, and significant financial incentives for remediation and development. Prior to
passage of the BCP, New York had been the only industrial state in the Northeast and
Midwestern United States without a statutory voluntary clean-up program.

Under the new law, a developer who participates successfully in the BCP will receive a
commitment from the State to not pursue further enforcement action against the site. If the

% According to the New York City Mayor’s Office of Environmental Coordination, in 1997 there were
approximately 5,000 to 6,000 vacant or abandoned industrially-zoned properties, containing between 3,000 and
4,000 acres in New York City, and the universe of brownfields would be a subset of this land.
http://nyc.gov/html/moec/html/resource.html. Visited October 21, 2004. According to the New York City
Department of Finance, in 2004 there were 4,680 parcels of vacant land zoned for manufacturing, totaling
172,716,428 square feet (or 3,965 acres). See Chapter 4. Although it is possible that some vacant land zoned
for manufacturing is not contaminated, it is also possible that other types of vacant land and indeed land with
existing buildings are contaminated.

60 See 2003 N.Y. ALS 1; 2003 N.Y. Laws 1, enacted October 7, 2003, amending the Environmental
Conservation Law, the Tax Law, and several other laws; collectively, the “Brownfield Cleanup Program.” The
BCP was amended in 2004 N.Y. ALS 577, 2003 N.Y. Laws 1, enacted October 5, 2004.
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Department of Environmental Conservation (DEC) finds the site poses a significant threat
to the environment, it will prescribe a cleanup plan. If DEC finds only a “non-significant
threat,” the owner may choose the amount of cleanup to be undertaken based on the
intended use of the property. Government officials anticipate that most brownfields in New
York City will be cleaned up under a standard that will require the top two feet of soil to be
cleaned to specified standards if the property is used for residential purposes.”’ Under BCP,
a timeline is provided, requiring timely government action. DEC is required to notify
applicants whether they are accepted into the program within 45 days and to approve
proposed remediation plans within a similar timeframe. There are also several opportunities
for public input, including at least two 30-day and one 45-day public comment periods.
Because BCP only began operation in mid-2004, it is too early to tell whether this process
works efficiently or if it could be improved in some respects.

1. Tax Credits

Perhaps more significant than avoidance of state enforcement action are the three state tax
credits associated with brownfield remediation, all of which are refundable (i.e., a developer
who has insufficient tax liability in a given year to take full advantage of the credit receives
payment from the state in the amount of the unused credit). First, there is a development
credit of between ten and 22 percent of the cost of remediation and development on a
brownfield site, regardless of scope (the richer credit goes to projects with higher levels of
cleanup and to sites located in areas of high poverty and unemployment).” Because it
applies only to depreciable property, the credit will benefit developers of commercial
buildings and rental but not homeownership housing. Additionally, because the credit is for
development as well as remediation costs, large development projects that require little or no
remediation may claim a significant number of credits.”> A more cost-effective way to
incentivize brownfield remediation would be to increase the percentage of the credit, but
have it apply only to the cost of remediation.

Second, there is a one-time credit of up to $30,000 for the cost of environmental
remediation insurance.”® Third, there is a ten-year credit ranging between 25 and 100 percent
of real property taxes paid, depending on the number of full-time employees at the site.”
Because this credit requires at least 25 full-time employees, residential housing developers are
unlikely to benefit from it.

Only taxable developers may claim these tax credits and in real estate partnerships they may
only claim credits in proportion to their ownership. This means that if a non-taxable entity

1 This is known as “Track Four.” See the DEC’s Draft Brownfield Cleanup Program Guide, May 2004.

2 N.Y. Tax Law §21.

63 Although the tax credits are as-of-right and therefore not capped, the budgetary impact of the tax credits was
estimated at $135 million when the BCP was initially passed. One of the first projects submitted for the
program is a 52-story office tower near Times Square that will serve as the headquarters of the New York
Times. This project alone would be entitled to an estimated $170 million in development tax credits (with
relatively minimal environmental remediation involved). Elizabeth Cady Brown, “Dirty Business: Ratner Seeks
Toxic Tax Breaks,” City Limits Weekly, Issue #440, June 28, 2004. See also Sam Smith, “’Cleaning Up’ on Toxic
Land; Brownfields a Tax Bonanza,” New York Post, June 20, 2004 at 2.

4 N.Y. Tax Law §23.

% N.Y. Tax Law §22.
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such as a municipality, a not-for-profit organization or a pension fund is part owner of a
partnership, credits are lost in proportion to ownership by that entity. Such treatment
contrasts with certain tax credits offered by other states which are transferable to third
parties.”

2. Liabilitv Relief

Buyers and financers of brownfields also benefit from recently reduced liability. Under the
federal 2002 Brownfields Revitalization Act,”” a “bona fide purchaser” who knowingly buys
contaminated land can avoid federal liability for cleanup if it complies with certain due
diligence requirements.”® However, such purchasers remain liable under state law. In 2003,
as part of its Brownfields legislation, the state limited the liability of an innocent purchaser of
contaminated land, but the buyer remains liable if it had reason to know the property was
contaminated at the time of purchase. Buyers who knowingly buy land they did not
contaminate can only be shielded from state liability by participating in the Brownfield
Cleanup Program. Additionally, the BCP shields foreclosing lenders from liability so long as
they do not participate in management of the property and seek to sell it quickly.

3. Municipalities

As a result of the new state legislation, municipalities now have additional resources and
greater flexibility in dealing with brownfield sites. Localities acquiring brownfields through
in rem foreclosure are not liable for cleanup so long as they do not participate in development
and notify DEC within ten days of learning of any contamination. Municipalities that
nonetheless opt to remediate tax-foreclosed brownfields under the BCP may pass on to the
ultimate buyers of remediated land the right to collect property tax credits and development
tax credits for development undertaken subsequently; this additional value to land buyers is
likely to be reflected in the sale price and thus to help compensate municipalities for their
cleanup efforts.” Separately, the New York City Council may consider legislation that would
authorize the City to transfer tax-delinquent brownfields from their current owners to
responsible third parties that would commit to remediate and redevelop those sites.”

% For instance, the Missouri Brownfield Remediation Tax Credit may be transferred by a municipality or other
non-taxable entity to a taxable entity, according to the Missouri Department of Economic Development.

7 Small Business Liability Relief and Brownfields Revitalization Act, Public Law 107-118, January 11, 2002.
0842 1U.S.C. 9601 (35)(B)(i)(T) (2002).

% Although New York City no longer forecloses on tax-delinquent property, it could take advantage of the
BCP to remediate brownfields on which it foreclosed in the past.

70 Such a bill is being prepared by Councilmember David Yassky and it is modeled on the Third Party Transfer
program, under which the New York City Department of Housing Preservation and Development transfers
tax-delinquent residential properties directly from the current owner to a responsible third party that commits
to renovate and maintain the property as affordable housing. Under Local Law 37 of 1996, the Third Party
Transfer program can transfer vacant lots that are Class One and Class Two (which are mostly zoned for
residential use; see Chapter 12), but not Class Four, which includes vacant land zoned for manufacturing use
(and most likely includes the majority of brownfields). If such legislation is enacted, the BCP can be used to
remediate brownfields even prior to transfer to the ultimate owner, who will still be able to benefit from the
development tax credit.
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B. Funding Sources

There are several new funding sources to cover the cost of environmental assessment and
remediation at all three levels of government.

1. Federal

At the federal level, the Environmental Protection Agency (EPA) administers a series of
remediation grants authorized in 2002. In 2003, EPA awarded $750,000 to capitalize the
New York Metro Brownfields Redevelopment Fund, which intends to finance remediation
and related predevelopment costs in New York City.”! EPA also awarded $400,000 to the
New York City Department of Housing Preservation and Development (HPD) for
environmental assessment of two sites in Brooklyn with potential for housing development.
Additionally, the U.S. Department of Housing and Urban Development (HUD) administers
the Brownfields Economic Development Initiative, which provides grants to development
projects — usually commercial or mixed use projects — that take advantage of Section 108
loan guarantees. New York City began to benefit from this program for the first time in
2002 and 2003, receiving over $2 million in grants for two mixed-use projects that will total
over 100 residential units.

Construction work funded by both the EPA and HUD programs described above are
subject to Davis-Bacon wages, which are essentially union wage rates. As indicated in
Chapter 3, such wages are estimated to add significantly to construction costs. Although
these grant dollars are welcomed in New York City, these funds cannot be stretched as far as
they could be without wage restrictions.

2. State

At the state level, the New York Clean Water/Clean Air Bond Act has been amended to
make it easier for municipalities to borrow funds for environmental assessment and
remediation of city-owned properties. Passed in 1996 with $200 million in bonding
authority, only $27 million was obligated by mid-2004 due to the program’s onerous
requirements. Previously, municipalities not only had to repay the bonds, but were also
required to share any profits of sale with the State when remediated properties were
subsequently sold; this requirement has been eliminated. In the past, the program required a
25 percent local match, but now requires only a ten percent match, which may now be raised
using funding from other government agencies. In addition, community-based
organizations are now eligible for bond proceeds so long as they work in partnership with
local government. Despite reports that New York City has dropped certain bond projects in
the past due to the requirements, it is possible that bond proceeds will become more
attractive to the City now that it no longer must share profits of sale with the State and if it is
able to use HUD or EPA grant funds to meet its ten percent match.

As part of its Brownfields legislation, New York State enacted the Brownfield Opportunity
Area (BOA) grant program, although the governor and legislature have not yet agreed on a

" Federal funds, together with a $150,000 match from New York City, will serve as a loan loss reserve that is
expected to leverage private funds. The Fund is scheduled to be launched in the first quarter of 2005.
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funding level for the program.” Under BOA, municipalities and community-based
organizations may receive grants to cover up to 90 percent of the cost of comprehensive
area-wide plans for brownfield redevelopment. In the first round of applications, the City of
New York has submitted two joint applications with community-based organizations for
BOA funding — one for Inwood and another for East Williamsburg — and several additional
community-based organizations have submitted applications.

3. TLocal

At the local level, in October 2003 HPD launched the New Ventures Incentive Program
(New VIP), which will provide loans between $400,000 and $5 million at 25 basis points
over the prime rate for a period of up to two years for the acquisition and remediation of
brownfields that will be developed for housing. HPD and the New York City Housing
Development Corporation will take the first $8 million in losses on a fund that is currently
funded by seven financial institutions at $40 million, but which is expected to grow to $200
million over five years. New VIP had not yet closed its first loan by the end of 2004. The
program has not developed environmental underwriting criteria, and this raises a question as
to whether New VIP will be equipped to remediate land with more than superficial
contamination.  Additionally, the fact that New VIP’s loan committee requires the
unanimous approval of all seven participating institutions causes some participating lenders
to question whether this structure is workable. If the loan approval process is improved,
New VIP could prove an efficient tool for HPD to finance the acquisition of privately-
owned lots that are interspersed among City-owned lots in order to assemble larger tracts of
land for housing development.

II1. Recommendations

As we list our recommendations (with those repeated from the 1999 Cost Study marked as
such), we note that a tremendous amount of progress has occurred with regard to
brownfields in the last five years. In particular, passage of the state Brownfield Cleanup
Program, as recommended in the 1999 Cost Study, will potentially open up thousands of
acres of brownfields for housing development in New York City. Our recommendations
follow:

A. Federal Government

The federal government should:

1. Amend the Brownfields Economic Development Initiative and EPA
brownfields grant programs so as not to require that Davis-Bacon wages
be paid for construction performed under these programs; and

2. Amend the Brownfields Economic Development Initiative legislation to
allow grants to be issued to projects that do not have Section 108 loans.

72 $15 million has been authorized for a total of six programs, but more than a year after the BCP was signed
into law, the State executive and legislative branches still have not reached an understanding as to how much of
this amount will fund BOA.
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B.

New York State
The State should amend the Brownfield Cleanup Program as follows:

1.

The development tax credit should be modified:

e To apply in an increased amount (percentage), but only to the costs
of remediation — as opposed to development — as a more cost
effective way to incentivize brownfield remediation;

e To apply to housing development for homeownership;

The tax credits should be made transferable so that credits are not lost to

the extent that projects are owned by tax-exempt entities like

municipalities, pension funds and not-for-profit organizations;

The tax credit program should be amended to provide a bonus credit to

developers who build projects consistent with Brownfield Opportunity

Area plans submitted by municipalities and community-based

organizations; and

The State executive and legislative branches should set the funding levels

for the Brownfield Opportunity Area program.

New York City
The City should:

1.

Continue applying for EPA and HUD grants to remediate city-owned
properties (1999) and use such funds to match bond proceeds available
under the newly-amended state Clean Water/Clean Air Bond Act;
Remediate city-owned land under the Brownfield Cleanup Program and
fund these costs through the proceeds of land sales which will increase
due to the development tax credits and property tax credits that are
available to the buyers of remediated land;

Study the possibility of creating a program for tax-delinquent brownfields
analogous to the Third Party Transfer program for occupied housing
under which these properties would be transferred to responsible third
parties that commit to remediation and redevelopment, rather than
selling the tax liens on such properties;

Set environmental underwriting criteria for New VIP and designate a
single entity to make loan decisions under those criteria, without
requiring unanimity of the participating lenders; and

Use the New VIP program to assist private developers to assemble tracts
of land suitable for development.
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Chapter 6:
Environmental Regulation

I. Statement of the Issue

Of all major topics covered in this 2005 Cost Study, the area of environmental regulation has
seen the least improvement in the last five years since the 1999 Cost Study was completed.
As described in more detail in the last report, New York State law requires environmental
review of any public actions or grants of discretionary approvals that are required in
conjunction with a housing development. Therefore, any project that is not built “as-of-
right” under the Zoning Resolution (i.e. involves a change in use or bulk) or that receives
affordable housing subsidies or publicly-owned land/buildings tequites review under the
State Environmental Quality Review Act (SEQRA).” In New York City, this review is
performed pursuant to the City Environmental Quality Review (CEQR), which is an
Executive Order implementation of SEQRA.™ The expense and delay of complying with
CEQR is what must be considered in reducing the cost of new residential construction in
New York City. This becomes more important as the inventory of available City-owned
land for housing development dries up (as discussed in Chapter 4). In those cases, more and
more residential projects are likely to be developed on land that is either not zoned for
residential use or requires some other type of discretionary approval that will trigger a CEQR
review.

Environmental review under CEQR is meant to provide information to government
decision-makers so that they take potential environmental consequences into account when
making public decisions. These environmental consequences include not only physical
environmental impacts such as air quality and noise, but also softer social impacts as
discussed below. Claims of both physical impacts as well as these broader and more
amorphous environmental factors have invited litigation that has been used by project
opponents to halt or delay development, whether or not they truly are concerned about the
environmental impacts. In interviews with project developers, attorneys and consultants, the
consensus remains that this litigation or the threat of litigation remains the largest
impediment to developing projects that would trigger a CEQR review.

Review under CEQR is triggered by either (a) a request for financing or discretionary
approval made by the developer of a project or (b) citywide action to change zoning that is
typically sponsored by the Department of City Planning (DCP). The irony of the triggers for
CEQR review is that the exact same housing project that could be built as-of-right will
require CEQR review if subsidies are being provided to make the housing affordable.
Market rate housing of the same size with the same environmental impact would have no
CEQR review. This creates a disincentive to build affordable housing which has in fact
caused some developers to switch affordable projects to market rate housing.” Wherever

73 For more detail about the history and background of SEQRA, see Stewart E. Sterk, Environmental Review in the
Land Use Process: New York’s Experience with SEQRA, 13 Cardozo Law Review 2041 (1992) (hereinafter Sterk).
74 Executive Order No. 91, August 24, 1977.

75See Rachelle Garbarine, “New Chelsea Rental Complex, and More to Come,” The New York Times, March 5,
2004 at B8. Douglaston Development of Queens proposed to build an 80-20 mixed income development with
337 apartments on a site at 555 West 23t Street in Manhattan. The application for the bond financing from
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CEQR is triggered, the application must be reviewed for environmental impacts by the “lead
agency,” that is the agency that is being asked to grant the discretionary approval or the
financing assistance.” Other agencies may submit data or analyses on areas of expertise, e.g.
Landmarks Preservation Commission for archaeological analyses or the Department of
Environmental Protection (DEP) for air quality analyses.

The SEQRA statute and regulations specify the environmental factors that must be
considered and analyzed as part of the application.”” In addition to physical environmental
issues such as impacts on the natural or built environment, SEQRA requires analysis of the
project’s impact on (a) existing patterns of population concentration, distribution or growth
and (b) existing community or neighborhood character.” SEQRA also specifies the
thresholds of environmental impacts that may be considered exempt because they will have
minimal incremental impact (“Type II actions”). The threshold levels for exempt projects
are typically based on projects that might be developed on “greenfields” or unbuilt property
rather than in a dense built environment such as New York City.” Whereas construction of
a project in an unspoiled natural setting is likely to cause much more environmental damage
than the same size project in already-dense New York City, CEQR does not recognize these
differences. Therefore, projects that would be deemed very small by New York City
standards, and that would likely have no or minimal environmental impacts, do not qualify as
exempt actions.

Depending on the complexity of the project or its location, the CEQR review requires a
project developer (or DCP in the case of larger zoning actions) to retain consultants to
perform each of the subsidiary analyses and to draft, if necessary, a Draft Environmental
Impact Statement and a Final Environmental Impact Statement. This necessarily adds

the New York State Housing Finance Agency triggered a SEQRA review on an otherwise as-of-right project.
In this review, the State’s Department of Parks, Recreation and Historic Preservation determined that the two
vacant warchouses on the site that were to be demolished to permit the housing construction were eligible to
be listed on the National Register of Historic Places. This listing would prohibit the development of the
housing and prompted the developer to withdraw the subsidized housing application, demolish the two
warehouses immediately and develop the site for market rate housing only. On this site alone, 67 units of
affordable housing were lost based on the SEQRA requirements.

76 The City imposes a fee for the filing of a CEQR application that varies by the square footage of the project
proposed (this cost is in addition to fees paid to consultants and experts who are necessarily engaged to pursue
the application). Ranging from $370 to $253,000, this additional “soft cost” does not vary either by whether a
project is market rate or affordable or whether it is located in a valuable market area or a low income
community. See http://www.nyc.gov/html/dcp/html/luproc/ceqrfee.html.

7" New York Environmental Conservation Law Article 8 and Regulations at 6 NYCRR 617.

78 Joan Leary Matthews, Unlocking the Conrthonse Doors: Removal of the "Special Harm” Standing Requirement Under
SEQRA, 65 Albany Law Review 421, 2001. See note 9: Compare N.Y. Envtl. Conserv. Law 8-0105(6) (defining
“environment” as “the physical conditions which will be affected by a proposed action, including land, air,
water, minerals, flora, fauna, noise, objects of historic or aesthetic significance, existing patterns of population
concentration, distribution, or growth, and existing community or neighborhood character”), with Council on
Environmental Quality Terminology & Index, 40 C.F.R. 7508.74 (2001) (defining “human environment” as
“the natural and physical environment and the relationship of people with that environment”).

7 More extensive tests and analyses are required as part of the environmental review in New York City as many
areas are defined as at or near “critical intersections” of traffic volume. This adds more cost and delay even
though the marginal impact of additional development or replacement development in a very densely-built city
like New York are minimal compared to destruction of a true “natural environment” that is unbuilt in a
suburban or rural setting.
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substantial expense to the budget of building a housing project and to the uncertainty of
obtaining the necessary approval. When DCP performs this work for a larger area-wide
rezoning, DCP staff must perform this work itself or it must retain consultants to do this.
Given limited staff, DCP had been constrained in the number of area-wide rezoning
initiatives it could undertake. As noted in the Zoning Regulation and Land Use Review
chapter, DCP has been able to expand these initiatives substantially (despite the time and
expense involved with CEQR) in the last three years because of new City funding to hire
consultants to perform these analyses. Even with this increased funding, DCP staff has
indicated that it is tapped out as it undertakes larger and more complex initiatives like the
Hudson Yards rezoning proposal.

The uncertainty associated with a lead agency determination regarding environmental
impacts and required mitigation, if any, continues to be a problem. Those who oppose a
project for any reason (even one unrelated to environmental impacts) may sue the project
sponsor and the lead agencies claiming lack of compliance with the CEQR process. Even
frivolous claims may be litigated for years, delaying a project beyond its market feasibility or
causing the developer and/or the city to incur large legal and consulting expenses. While
lower court decisions that strike down a project based on CEQR are often overturned, this
may take years. While the number of cases litigated annually is relatively small,”’ the
uncertainty and delay leads to greater risk in building housing, chilling other projects from
being developed as well. One leading SEQRA commentator notes that there is often a
“lottery-like quality” to the lower court decisions.” To try to avoid this litigation outcome,
project sponsors and lead agencies will go to great lengths to perform analyses that assure
procedural compliance with CEQR even where these analyses do not improve the quality of
environmental review.

As discussed above, DCP must comply with CEQR when undertaking area-wide rezoning
initiatives, which have recently increased in number. As part of CEQR, DCP must identify
areas that will require mitigation efforts to minimize potential environmental impacts if
property owners redevelop their property at a later time. Because DCP proposes an area-
wide rezoning, without specific redevelopment proposals by property owners, DCP denotes
these properties on the zoning map with an “E.” When the property owner files plans to
redevelop their property as housing, for example, s/he must obtain approval for mitigation
of the environmental conditions noted on the zoning map. This condition is imposed as
part of the citywide rezoning, even though the developer is not seeking a discretionary
approval on his or her own. DEP has established a process for identifying and remediating
hazardous materials that may be in the soil, if that is the basis for the “E” designation.
Developers have complained, however, that DEP has adopted very high clean-up standards
that assumes the most susceptible human uses of the redeveloped property. As with the
recently-adopted brownfields statute (se¢e Chapter 5) a sliding scale could be used depending
on the expected use of the property. In addition, DEP has not established a remediation
process where the “E” designation is placed on the property because of concerns of either
noise or air quality. This has led to delays in review and approval of remediation proposals

80 Michael B. Gerrard, Judicial Review Under SEQRA: A Statistical Study, 65 Albany Law Review 365, 2001
(hereinafter Gerrard).
81 1d.
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for those projects (as opposed to hazardous materials). In addition, standard processing of
“E” requests to DEP have been delayed due to understaffing.

II1. Recommendations

There are many ways to improve the environmental review process to insure that effective
analysis of environmental consequences is undertaken while eliminating abuses and delays.”
These changes require amendments to the statute, regulations or procedures of SEQRA and
CEQR, as noted below. Many of these recommendations remain valid from the 1999 Cost
Study (indicated with “1999”) and would effect great savings primarily by reducing the risk
and uncertainty of development and the “soft costs” of consultants and lawyers. Others are
new and just as critical.

A. Expand Definition of Type II Projects

According to the SEQRA regulatory regime, once a project or proposal is
deemed to be an “action” that affects the “environment,” the lead agency
must make an assessment of the potential size of environmental
consequences. This assessment determines the types of additional analyses
required. Small run-of-the-mill projects are presumed not to have significant
adverse environmental impacts and not to require additional analysis; these
are known as Type II projects.

Type 1II actions have historically encompassed only very small projects with
nominal environmental impacts. Recognizing that these thresholds had been
set unreasonably low, in September of 1995, the State Department of
Environmental Conservation amended the SEQRA regulations to recognize
other actions which should be classified as Type I1.*> While this is a laudable
first step, the regulations should be amended again to recognize the reality
that the Type II thresholds are still too low. For example, development of
no more than a three family house is currently deemed to be a Type II action.
Given the built environment and the density of housing in New York, this
cut-off is ridiculously low and should be increased to encompass a single
development of no more than a certain number of housing units. Various
measures could be used to define this higher cutoff. For example, a new
housing project in a mid-rise zone like R7-2 on a medium size site of 100’ by
200’ would permit development of 70 to 90 units.** Concerns that lowering

82 Many analysts have recommended ways of improving SEQRA. See for example, Sterk, supra; Philip
Weinberg, SEQRA’s Too Valuable to Trash: A Reply to Stewart Sterk, 14 Cardozo Law Review 1959 (1993);
Michael B. Gerrard and Monica Jahan Bose, Possible Ways to Reform’ SEQRA, New York Law Journal, Jan. 23,
1998 (hereinafter Gerrard and Bose); Stephen L. Kass and Jean M. McCarroll, Reforming SEQRA — A Counter-
Proposal, New York Law Journal, Mar. 31, 1998.

83 These include: actions of the Governor, commercial structures up to 4,000 square feet, school building
expansions up to 10,000 square feet, one to three-family residences in approved subdivisions; accessory
structures, among others.

8+ One might consider another reference by which to define the new standard for a Type 11 project. The city's
CEQR Manual establishes thresholds of the number of units in a residential project that would require traffic
studies to determine whether a project might be deemed to have "significant impacts" on the environment

52



Environmental Regulation

the Type II threshold would lead to out-of-scale projects being built are
unfounded. All projects would still have to comply, by law, with zoning,
landmark, building code and all other regulatory requirements; they would
simply not trigger an additional environmental review. Even the cumulative
impacts of several such projects would be limited by the constraints of
existing zoning regulations.

In addition to an expansion of the Type II definition to recognize the size of
a project, the definition should be changed to acknowledge the types of
development that the City would like to encourage. For example, there are
strong rationales for considering exemptions for construction of housing for
low and moderate income people. If a project could be built without a
CEQR review as market rate housing, it should not trigger an environmental
review simply because subsidies or financial assistance are provided to the
same physical project. This only invites NIMBYism. Similarly, given the
shortage of affordable housing in New York City, there is a strong political
argument for support of these amendments to SEQRA even for
discretionary planning and zoning actions for affordable housing. Indeed
given the larger scale and density of New York, a much higher threshold for
affordable housing development, say 140 to 180 housing units (or twice the
number proposed above for market rate housing), should be considered a
Type II action provided that the affordable housing project is built with
“governmental assistance,” be it federal, state or city financing or tax
benefits. This proviso should be defined by reference to the income of the
household served, such as a maximum of 165 percent of the area median
(through either home sales prices affordable to this income level or rents at
or below 30 percent of this income level). (1999)

B. Change the Definition of the “Environment”
The term “environment” is so broadly defined in SEQRA that virtually any
action will trigger an environmental review, even on grounds that bear little
relationship to the traditional definition of the physical environment. Two
components have spawned litigation or the threat of litigation in New York
City:®

based on its location. If a project exceeds these thresholds, e.g. 240 units in Manhattan 60t Street and south or
100 units outside of densely-built neighborhoods, a traffic study is required. Projects above these thresholds
may be “Type II Actions,” “Unlisted Actions” or “Type I Actions” potentially requiring a full Environmental
Impact Statement, depending on the results of these and all other environmental studies. Projects below these
thresholds are not, however, by definition automatically Type II projects. If the City changed the definition of
Type II projects for housing, these thresholds would be an ideal proxy for the density of neighborhoods. See
Mayor’s Office of Environmental Coordination, “City Environmental Quality Review Technical Manual,” 2001,
Chapter 30 and Table 30-1.

85 See, for example, Chinese Staff & Workers Association v. City of New York, 502 N.E.2d 176 (Ct. App. 1986). In
more recent court cases in this area, plaintiffs have claimed impacts on both traditional physical environmental
grounds and these more “social” factors (See Michael B. Gerrard, “Judicial Review Under SEQRA: A Statistical
Study,” 65 Albany Law Review 365, 2001), but developers and consultants find it more feasible to respond to
and implement mitigation alternatives related to the physical attributes of the project than to prove that the
new housing will not potentially change the patterns of population.

53



Reducing the Cost of New Housing Construction in New York City: 2005 Update

. existing patterns of population concentration, distribution or growth,
and
. existing community or neighborhood character.

These terms are so expansive and vague that non-environmental arguments
become the basis of the environmental review and subsequent litigation. To
focus environmental review on the natural environment, these two factors
out of the eleven included in SEQRA should be deleted.* (1999)

C. Restrict Standing to Sue Under SEQRA
Even with full compliance with the SEQRA process, project sponsors and
government agencies may find themselves embroiled in lengthy and
expensive litigation. As one commentator notes, “most SEQRA litigants do
not want more extensive consideration of environmental issues; what they
want is a different decision.” With this predisposition, opponents of the
project will be able to use the environmental review process to halt the
development even though there has been full compliance with SEQRA.®

This is due to the fact that New York courts have very broadly interpreted

who may sue under SEQRA, that is, who has standing to sue. To overcome

this problem while maintaining the protections of the environmental statute,
two options should be considered:*

. amend SEQRA to restrict standing to those parties that are truly
aggrieved and suffering because of an environmental harm, rather
than a procedural defect, or

. eliminate the private right of action so that only a governmental
watchdog of the environment (separate from a lead agency, such as
the Attorney General) could sue for a potential violation of SEQRA.
In essence, only the government decision makers who must vote on a
project would be the “aggrieved party” eligible to sue through this
watchdog.” This avenue would require that the watchdog actor
establish a forum for public participation so that s/he collects all
available information before deciding whether or not to sue.

The first approach, while more desirable substantively, still requires a

developer and/or the city to defend a lawsuit and argue the question of

standing in order to dismiss the action. There is no easy way for judges to
bar access to the court unless hearings are first held to determine whether the

86 See Appendix D for a listing of these factors.

87 Sterk, supra, at 2075.

8 See Gerrard and Bose, supra, for a list of New York cases where a lower court has struck down an
Environmental Impact Statement, but then been reversed on appeal after time-consuming and expensive
litigation.

89 While there is a very large legal literature on the standards for standing to sue in environmental litigation, the
proposals, counter-proposals and counter-counter-proposals are beyond the scope of this Report. The authors
only recommend that the legislature consider alternatives that will protect the environment where true impacts
could cause harm while preventing frivolous litigation designed for delay.

% In a similar vein, experts in this field have suggested elimination of judicial review, to be treplaced by
substantive review of critical SEQRA decisions by a newly-created entity, the New York State Environmental
Review Board. See Gerrard and Bose, s#pra. But see Stephen L. Kass and Jean M. McCatroll, “Reforming
SEQRA—A Counter-Proposal,” New York Law Journal, March 31, 1998, at 3.
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plaintiff has the right to bring the lawsuit under this test for standing to sue.
These hearings, however, should be more expeditious than a full-blown trial.
If the statute requiring posting of bonds by plaintiffs seeking preliminary
injunctions were amended to require meaningful bonds related to the damage
associated with delaying a project, this might also mitigate the likelithood of
frivolous actions.”” The second approach overcomes this problem by
drawing a bright line about the party authorized to sue, but may be much
more difficult to have enacted through the Albany political process. At the
very least, SEQRA should be enforced so as to require parties to exhaust
administrative remedies and raise objections during the agency review
process before being permitted to sue. Again, however, court hearings
(albeit shorter than a full trial) must be held to determine compliance with
these requirements before a lawsuit can be dismissed. (1999)

Reduce Statute of Limitations and Accelerate Environmental
Litigation

Plaintiffs currently have 120 days to sue a project sponsor and/or lead
agency claiming a violation of SEQRA. During this statute of limitations
period, a project sponsor (and lender) typically will not take any significant
action to move the project forward for fear of the cost and delay associated
with potential litigation. This is simply lost time waiting for the tolling of a
legal deadline. The statute of limitations for challenging an action of the
Board of Standards and Appeals (a related city body) is 30 days,” evincing
the determination that this is a sufficient period of time to bring an action
challenging a project, especially if the eventual plaintiff has participated
during the SEQRA review process. SEQRA should be amended to provide
a 30-day statute of limitations for legal challenges.

In a related context, New York State has also recognized that delays
attributable to legal challenges can doom time-sensitive real estate
development projects. State law provides for a preference over all other civil
actions and proceedings for litigation relating to actions taken by the Board
of Standards and Appeals.” Recognizing that delay can be tantamount to
loss of a project, the legislature has established a procedure to expedite
review of these claims. In a similar vein, court review of actions pursuant to
SEQRA should have a preference so that litigation delay will not doom a
project that eventually wins on the merits.” (1999)

N See Gerrard supra “New York Civil Procedure Law and Rules (C.P.I.R.) section 6312(b) n76 requites that no
preliminary injunction may be granted without the posting of a bond by the plaintiff. There is no SEQRA
exemption to this rule. Some courts in issuing preliminary injunctions have required only nominal bonds, but
others have required bonds that are so large that the plaintiffs were unable to post them, the injunction never
went into effect, and the project was built.”

92 See N.Y. Gen. City Law, sec. 82(1)(a).

2 N.Y. Gen. City Law, sec. 82(3).

% This is similar to, but more expansive than, the expedited litigation processes provided for review of
affordable housing projects in Connecticut and Massachusetts.
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E.

Provision of Information about CEQR Reviews

While the standards of review in the State environmental statute and
regulations lead to the higher cost of residential development, there are also
delays (and costs) associated with the administration of the environmental
review process in New York City. In a positive development, the CEQR
Technical Manual drafted by the Mayor’s Office of Environmental
Coordination (OEC) has been roundly praised as providing excellent
guidance for preparing and reviewing CEQR applications. The manual is
now available on-line on their website as are some CEQR forms. OEC plans
to add other forms to the website in the near future.

Despite this excellent technical manual, the delay that remains is attributable
to the back and forth between the City environmental review agencies and
the project sponsor/lead agency relating to additional required analyses. The
indicators in the Mayor’s Management Report (MMR) for both the
Departments of City Planning and Environmental Protection, issued twice a
year, do not provide the actual time elapsed between submission of an
application and completion of the review.” In order to measure progress in
shortening the time for this review over time, the MMR should be revised to
disclose the actual length of time taken to complete the review. In addition,
other indicators should be included which provide the reasons, by category,
for the delay in review of any project beyond three months. These categories
will provide government decision makers and the public with the information
needed to monitor and, if necessary, improve the administrative system. If
the agencies are unable, over time, to shorten the time necessary for review,
other measures must be considered in order to achieve the mandate of
encouraging critical housing development. As in other areas, the city should
consider a provision that applications would be deemed approved after a
certain reasonable time (say 45 days) after a sponsor’s submission of all
requested information. (1999)

Amend Procedure for Remediation of “E” Designations

As noted above, DEP uses very high standards for remediation of hazardous
materials which should be amended to track the process used in the newly-
enacted brownfield statute. In addition, DEP must work to establish a
procedure for remediation of noise or air quality issues that are identified by
DCP as part of its area-wide rezoning actions. This will necessarily mean an
increase in staffing in this division to clear up the backlog and delays in
reviews of development applications.

%5 Some experts have advocated a process by which a project sponsor would “self-certify” the completion of an
environmental review. This would eliminate delays encountered by staff limitations in certifying agencies. The
project sponsor would still have an incentive to assure that the environmental review is complete and accurate
to protect against potential legal challenges to the project. While this is a more expansive (and probably more
difficult to implement) recommendation than that made in this Report, it is one worth considering if
certification delays become a larger problem.
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Continue to Increase Funding for Consultants for Area-wide Rezoning
Actions

Many of the important actions by DCP to rezone areas to permit residential
development have been made possible through a budget for consultants to
perform CEQR reviews that are necessary precursors to the rezoning
actions. Given the large number of these actions, this budget line is tapped
out and must be increased if these reviews are to continue as required.

Coordination of HPD and DHCR Projects

Finally, while the volume of city-owned property has decreased, when
affordable housing projects are developed on this property using State
subsidies, both the City (typically through the Department of Housing
Preservation and Development, HPD) and the State (typically through the
Division of Housing and Community Renewal, DHCR) perform separate
CEQR and SEQRA reviews respectively. One agency could and should
easily delegate the “lead agency” status and responsibility to the other and
eliminate one of the processes.
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Chapter 7:
Zoning Regulation and Land Use Review Process

I. Statement of the Issue

The Zoning Resolution of the City of New York remains one of the longest and most
complicated zoning ordinances in the country. Multiple levels of analysis are still required in
order to fully understand the development potential and restrictions affecting a parcel of
land. The confusing language of the Resolution often leads to difficulties in obtaining clear
interpretations of its provisions. Any proposal to amend the Zoning Resolution or to obtain
discretionary relief is subject to the unique land use review process known as ULURP. This
section will analyze the impact of both zoning regulation and the land use review process on
the development of new construction housing in New York City.

II. Zoning Resolution

The New York City Zoning Resolution, like most zoning codes in the United States,
regulates three areas that affect the cost of new housing construction:

1. permitted uses, typically classified as residential, commercial or manufacturing,
the size, bulk, rear yards and setbacks of buildings, and
3. ancillary needs such as required parking.

A. Uses

Permitted uses under zoning have become a very important aspect of zoning reform in the
last several years. Generally speaking, a residential project cannot be built in a
manufacturing zone as-of-right. As New York City has lost thousands of manufacturing
jobs since the 1960s and manufacturers have moved out of the city, there is an opportunity
to reuse these buildings and these sites for housing. While the City would like to maintain a
balance between preserving areas and companies with viable manufacturing jobs and the
need for housing sites, the trend is unmistakable.” Consistent with the recommendations
contained in the 1999 Cost Study, the Department of City Planning (“DCP”) has initiated,
and the City Planning Commission and the City Council have adopted, a record number of
area-wide rezoning actions in the last five years.” These actions have changed permitted

% The Department of City Planning has been able to achieve this balance in some neighborhoods by adopting
the zoning designation “MX” that allows both manufacturing and residential uses. This would allow existing
manufacturing uses to remain as conforming uses while permitting residential redevelopment of obsolete sites
in the same area. By the same token, however, advocates for manufacturing uses have noted that “MX” zones
are mixed in name only as housing can afford to pay higher rents or higher land purchase prices than
manufacturing uses, effectively displacing this latter use. See N.Y. Industrial Retention Network, “Zoning for
Jobs. Making Space for New York’s Working Economy,” http://www.nyirn.org/BalancedMixedUseZones.pdf
and Laura  Wolf-Powers, NYC Inc: Twilight Zoning, City  Limits, December 2003
http://www.citylimits.org/content/articles /article View.cfmParticlenumber=1058

7 In addition to the efforts of the City Planning Commission, the Board of Standards and Appeals (BSA) has
had a high volume of requests for variances to permit residential construction in manufacturing zones. See The
Municipal Art Society of New York, Inc. “Zoning Variances and the New York City Board of Standards and
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uses from manufacturing to residential or to mixed uses in several neighborhoods. Under
State law and the City Charter, these actions all require reviews under the City
Environmental Quality Review (CEQR) and the Uniform ILand Use Review Process
(ULURP). The burden of complying with these processes limits the volume and size of
rezoning actions that can be undertaken, as discussed in more detail in Chapter 6.

Despite these burdens, the City has adopted (or is expected to adopt shortly) an admirable
number of rezoning actions to permit changes of use. These include the following major
actions: Hudson Square, Frederick Douglass Boulevard, East Harlem and Chelsea in
Manhattan, Morrisania in the Bronx, Downtown Brooklyn, Greenpoint-Williamsburg, Park
Slope, Bridge Plaza and Flushing/Bedford in Brooklyn, and North Corona, Hunter’s Point
and Long Island City in Queens.”” While DCP has been flexible in allowing residential or
mixed-uses in formerly manufacturing districts, DCP is now proposing a dangerous
precedent in use restrictions as part of the Hudson Yards rezoning. In this area on the lower
west side of Manhattan, DCP proposes to rezone primarily manufacturing land into
residential and commercial uses in accordance with a highly-lauded master plan. DCP
proposes to create a special zoning district that would limit residential uses in commercial
(typically, offices) districts where residential uses are usually permitted. As the demand for
housing exceeds that for offices, DCP probably fears that residential uses will displace office
development. Therefore, the city is in essence mandating the development of office
buildings through zoning. Similar to the manufacturing zoning that DCP has worked so
hard to undo in recent years, this change would freeze commercial uses even if the market
does not need more office uses. In the foreseeable future, given the vacancy rate that
continues in office uses,” it is likely to result in no offices and no housing.

B. Bulk and Density

The permitted size of a new building under the Zoning Resolution is determined by three
primary factors: (a) Floor-Area Ratio (FAR) which is a measure of density, (b) height and (c)
setback/rear yard requirements. (See Appendix E for a summaty of permitted FAR, height
and other requirements in each zoning district). As New York City continues to grow and
retain and attract jobs and new talent, housing demand increases. Increased density through
higher FAR ratios in both newly-rezoned areas and existing areas is critical to addressing that
demand. Bowing to political pressures, DCP has sometimes been timid in picking
sufficiently dense FAR ratios in rezoning actions. For example, in 2003, the city rezoned a
57 block area of East Harlem, stretching from 99" Street to 122™ Street, east of Lexington
Avenue. In its own environmental evaluation, DCP estimated that the rezoning would only

Appeals,” March 2004. In these cases, City Planning has not yet caught up to changes in the market and in use.
When the real estate market runs ahead of zoning, City Planning will either rezone or fight a rear-guard action
to keep the existing zoning and then the BSA will be very active in considering individual applications as a
safety valve.

% The CEQR review requires DCP to identify the projected number of housing units that will be built in the
ten years after passage of the zoning change. For actions recently approved or currently proposed, DCP
forecasts a total of 44,215 potential new housing units throughout New Yotk City. See Policy Link/Pratt
Institute Center for Community and Economic Development, “Increasing Housing Opportunity in New York
City,” Fall 2004, Appendix A.

% The Real Estate Boatd of New York report lists the office vacancy rate at 12.2 percent in Midtown South as
of September 2004, citing CB Richard Ellis.
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result in the addition of 383 apartment units over a ten year period in this entire area."”

Given the extraordinary environmental, planning, community and political effort expended
in each rezoning, DCP must be more aggressive in selecting FAR ratios that will permit long
term growth and expansion, especially where available infrastructure exists.

In New York City, an analysis of infrastructure should necessarily focus on the availability of
mass transportation rather than highways that might encourage driving to work. There are
several nodes, especially in Queens and Brooklyn, with excellent subway access that should
be identified for the next area-wide rezoning actions to increase the FAR ratios."”" The last
city-wide increase in FAR ratios took place in 1987 and should be reconsidered given
housing demand and available transit resources.'” Even where it is likely that the permitted
use in an area will be changed in the foreseeable future from manufacturing to residential,
many developers will seek variances to permit development of housing in the manufacturing
district (before the rezoning) because of the relatively low FAR ratios that are expected after
the rezoning.'” In some cases, a likely consequence of highly restrictive FAR ratios has been
illegal conversions. Homeowners, especially of one- and two-family houses in Queens and
Brooklyn, have illegally added one or two rental units to their homes.'” Given the
widespread nature of this abuse, the limited enforcement resources, the hidden nature of the
problem and the inequity of displacing innocent tenants in illegal units, another safety valve
relating to changes in the Zoning Resolution (and the Building Code) are required to permit
greater density.  With new or rehabilitated buildings permitted at a greater FAR,
homeowners would have options other than illegal conversions to expand their homes.

An equally troubling trend has been recent “downzonings” by DCP, especially in Staten
Island, northern and eastern Bronx and Queens. Certainly, there is extraordinary political
pressure from homeowners who fear growth, but the City must resist this tendency in the
name of “preserving neighborhood character.” The recent downzoning around St. George
in Staten Island and along the route of the Staten Island Railway is ironic given that this is
the transportation hub and access route of the Island and could sustain continued
development. While there will be strong advocates in favor of preventing change, DCP
must be willing to permit reasonable zoning that will allow more than a suburban residential
pattern where public transit is available.

Various developers have noted that height limits on certain side streets of Manhattan have
similarly not kept up with the evolving context and the need for greater permitted
development. The American Institute of Architect’s New York Chapter Housing Task

100 New York City Department of City Planning, Chart of Rezoning Actions provided to authors, citing
Environmental Assessment Statement Number 03DCP025Y.

101 Examples of nodes with excellent transportation access include Roosevelt Avenue/Jackson Heights, Jamaica
Center and Queens Plaza/Long Island City in Queens; Borough Hall, Atlantic Terminal, Crown Heights and
Broadway Junction/Bushwick in Brooklyn; and The Hub/Third Avenue, Fordham Road and West
Farms/Tremont in the Bronx.

192 1n 1987, the FAR ratios were increased between 17 percent and 23 percent in R6 through R8 zones.

103 Older manufacturing buildings typically have floor plates and square footage that would only be permitted
by the higher FAR ratios in R8 to R10 zones. When these areas are rezoned to R6 or R7-2, the permitted FAR
is in the 3.0 to 3.44 range even when development is done pursuant to the Quality Housing Program. See New
York City Zoning Resolution, Sections 23-142 and 23-145.

104 While a portion of the restrictions on conversions relates to needed changes in the Building Code, the
Zoning Resolution also limits these conversions.
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Force has proposed thoughtful changes that would embrace the context of the
neighborhoods while allowing reasonable development.'” Modest changes in the technical
requirements related to certain rear yards, side yards, courts and minimum distances would
increase the feasibility of housing development, especially on infill sites, while having a
modest impact on density. Setback requirements must also be reconsidered as they relate to
mid-rise buildings (i.e. those built in R6, R7 or R8 zones). To develop a residential building
under the Quality Housing Program of the Zoning Resolution in these zones, a developer is
required to set back the building at rather low heights, ranging from 40 feet to 85 feet,
depending on the zone."” The setbacks often make it economically infeasible to develop
above the setback height even though the overall building height may not have been
reached. The Zoning Resolution divides streets into “wide streets,” typically the equivalent
of “avenues” and “narrow streets,” typically the equivalent of “streets.” While the setback
requirements may make sense on “narrow streets,” in some cases existing buildings on that
block are not set back and there should be an opportunity to request a waiver based on the
context of that particular block. On “wide streets,” given the context of larger buildings, the
setback requirement should be removed altogether so that the existing height limitation will
instead control the size of buildings. In addition, even the 30-foot rear yard requirement
may affect the viability of a building. While the open space between buildings in the rear
may be desirable in some cases, in others DCP might consider altering rear yard
requirements in exchange for development of community benefits. In some discretionary
actions, the City Planning Commission has permitted the addition of a limited amount of
square footage to the rear of an apartment building on the first floor only. In exchange for
the developer giving this space to a non-profit community organization, a small increase in
the FAR is permitted. This type of limited exchange bonus could serve many purposes if
adopted on an as-of-right basis.

In a specialized area of affordable housing, there has been recognition of the need to change
codes to permit more buildings with efficiency or studio apartments, including a 1999 report
by DCP. As the need for housing for singles continues to grow in New York City, this
model would address an important segment of the affordable housing market. Given the
depth of the non-profit sector (and the burgeoning responsible for-profit sector), the Zoning
Resolution (and Building Code) limits on the sizes and concentration of studio units should
be reconsidered. The specific changes needed are set forth in the Recommendations section
below.

C. Parking Requirements

The largest and most difficult zoning constraint affecting the development of new housing
has been the requirement of building on-site parking spaces. Ironically, the Zoning
Resolution generally does not permit parking on-site as part of housing in developments
south of 96" Street in Manhattan but requires them everywhere else. The concept is that
residents south of 96™ Street should not add to the congestion and traffic of the core of
Manhattan, given the availability of mass transit. Many other areas with similar congestion
and access to mass transit, however, still do require the development of on-site parking.

105 See ATA New York Chapter Housing Task Force, “Ten Steps to Create More Affordable Housing in New
York City,” Spring 2003 (hereinafter “AIA Report”) at 16.
106 §ee New York City Zoning Resolution Section 23-632.
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Given the configuration of sites and their limited sizes, these requirements simply render
certain sites infeasible. This is especially true with mixed-use buildings where there may be
retail uses on the ground floor and housing above, where parking requirements are even
higher."”” Citing statistics demonstrating the growth of car ownership in New York City,
DCP has capitulated to this trend and actually increased parking requirements in areas
outside of the core of Manhattan. In a further erosion of its anti-congestion policy, DCP
has actually proposed another dangerous precedent by requiring parking for the new
residential developments as part of the Hudson Yards rezoning. Requiring parking makes
sense in neighborhoods where access to mass transit is limited or difficult such as in certain
areas of Staten Island, Queens and Brooklyn. The City, however, should recognize that the
future of New York City should not be based upon a suburban model as that will only result
in extraordinary increases of congestion.'” Building more parking will only encourage
households to keep cars that they already own and convince others to acquire cars.

Analysis of parking requirements is even more important as it relates to the development of
affordable housing.'” Limited subsidies are usually the final dollars provided by government
agencies to render projects affordable. With the elimination of parking requirements for
affordable housing, these marginal dollars could be redirected to assist a greater number of
units throughout the City. The requirement of parking for elderly low-income housing had
become a major impediment to development of these projects because of the Zoning
Resolution.  While the Zoning Resolution reduces parking requirements for elderly
affordable housing projects to 10 to 35 percent of normal requirements, this is one area
where parking should be eliminated entirely given the expected population of these
developments.110 For other housing projects with “governmental assistance,” the Zoning
Resolution reduces parking to 25 to 80 percent of normal requirements,'' but more relief is
needed even for these developments. For example, as the New York City Housing
Authority reviews its inventory of sites with excess and unused FAR that could be developed
into additional affordable housing, they too are finding that parking requirements are making
some projects infeasible.

III1. Land Use Review Process (ULURP and UDAAP)

It is fair to say that there have been no major improvements in New York City’s land use
review process since the 1999 Cost Study. This Charter-mandated process, known as the
Uniform Land Use Review Process (ULURP), is required whenever either a developer or the
City itself proposes to undertake any discretionary planning action not permitted “as of

107 ATA Report at 5.

108 The Quality Housing Program of the Zoning Resolution permits a reduction in the parking requirements for
projects that comply with the requirements for larger apartments and provide trash rooms and laundry rooms.
This is ironic as these amenities do nothing to reduce the demand for parking, but maybe this ironic linkage
should be expanded further.

109 Given the high cost of land in strong market areas, affordable housing is typically not built in Manhattan
south of 96 Street whete parking is not required and is typically not built in R8 to R10 zones where the higher
permitted density allows the cost of parking to be spread over more housing units.

110 New York City Zoning Resolution, Section 25-25.

11 14,
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right” by the Zoning Resolution.'” Any of the area-wide rezoning actions sponsored by

DCP, as discussed above, require review and approval through the ULURP process. The
process begins once an applicant files a ULURP application with DCP.'" To advance to the
next step, DCP must certify that the application is “complete and ready to proceed.”"'* The
complaints from the development community five years ago remain the same as today that
this step in the process is the most fraught with delays. Given limited staff at DCP and
requests for project enhancements or changes, there can be delays and extra costs in
completing the analysis to “certify” an individual project to proceed. As the City laudably
takes on more area-wide planning actions, DCP staff is spread ever thinner. There is also no
recourse as applicants fear angering the review staff if they complain about delays.

In the 1999 Cost Study, the authors recommended that DCP report the amount of time it
takes for the agency to review ULURP (and CEQR) applications so that their performance
could be measured publicly. Beginning Fiscal Year (FY) 2004 (July 1, 2003 to June 30,
2004), DCP in fact disclosed this statistic in the Mayor’s Management Report for the first
time. Of 610 land use applications received, 71 percent were processed and referred within
six months of receipt, another 14 percent were completed within 12 months and the
remaining 15 percent were completed in more than 13 months.'> As the number of
applications has increased in this fiscal year, the percent processed within six months fell
slightly from 74 percent in FY2002 and 77 percent in FY2003. Obviously, the sponsors of
those applications that took longer than six months or a year are the ones who have raised
the concerns about the cost of delays in ULURP certification.

Once the ULURP application is certified, it proceeds through a Charter-mandated gauntlet
of review by the Community Board (or the Borough Board, if more than one Community
Board is affected by the action), the Borough President, the City Planning Commission, the
City Council and the Mayor. FEach entity is given a set deadline to review and make a
decision on the application so that the total process takes between six and seven months."*
Of course, each entity may request amendments or concessions from the applicant as it
wends its way through the process that the applicant may choose to provide or risk rejection.
It is the combination of these concessions with the delay in beginning the process and the
risk and uncertainty of completing the process that adds cost and delay to any project that
requires discretionary action. The City Planning Commission and the City Council have
been able to minimize some of the costs in the last five years as they adopt more
comprehensive rezoning actions, obviating the need for individual ULURP actions.

112 Charter of the City of New York, Section 197-c. While ULURP review is also triggered when the City sells
City-owned land or interests in City-owned land, this is becoming less critical in the housing development
process as the Department of Housing Preservation and Development (HPD) depletes its stock of City-owned
land (see Chapter 10).

113 The City imposes a fee for the filing of a ULURP application that varies by the square footage of the project
proposed (this cost is in addition to fees paid to consultants and experts who are necessarily engaged to pursue
the application). Ranging from $1,350 to $20,250, this additional “soft cost” does not vary either by whether a
project is market rate or affordable or whether it is located in a valuable market area or a low income
community. See http://www.nyc.gov/html/dcp/html/luproc/ulurpfee.html.

114 Charter of the City of New York, Section 197-c (c).

115 City of New York, Mayor’s Management Report, September 30, 2004 at 148.

116 See Appendix F for a flow chart of the ULURP Process.
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A related land use review process, known as the Urban Development Action Area Project or
UDAAP, was created by the State Legislature in 1979 as a safety valve for the delays and
costs associated with ULURP."” UDAAP provides an expedited review process that may be
used when the City is taking a discretionary action only to sell City-owned buildings that will
be rehabilitated for the same use and/or for City-owned land that will be used to construct
one- to four-family housing. While the UDAAP process is accelerated and there is no need
to certify that the application is complete, until recently it did not have a strict deadline for
the City Council to either approve or deny an application. Uncontroversial projects often
became hostage to larger battles between the City Council and the Mayor or his agencies,
unrelated to the project at hand. In the 1999 Cost Study, we recommended that the State
law be amended to provide a 60-day deadline for the City Council to act, akin to the deadline
in the ULURP process. In 2003, UDAAP was in fact amended to provide that any project
that has not been acted upon by the City Council within 150 days after submission will be
deemed approved.'"® While five months is longer than seems reasonable, it does at least
provide some certainty and closure to the process.

When UDAAP was first passed, it provided tremendous assistance to HPD in administering
its programs to rehabilitate vacant buildings, build new housing on vacant land and dispose
of both of these to private non-profit, for-profit and tenant-led organizations. As the stock
of City-owned land and buildings dwindle, UDAAP will be less critical on a volume basis,
but it should be expanded to allow greater flexibility to respond to the variety of issues that
will arise as HPD parses through the difficult remaining pieces of land and buildings in its
portfolio.  Especially where Federal or State funding is available to subsidize the
construction of new housing, it would be important to permit accelerated disposition of
City-owned property in order to meet subsidy deadlines. For example, the Federal
government provides funding to subsidize the development of housing for the elderly
(Section 202) and housing for the disabled (Section 811). Because of the delays attendant to
ULURP and because UDAAP may only be used for a maximum of four-family housing,
these larger projects often languish even though the proposed projects comply fully with
zoning requirements. With strict deadlines for use of these Federal subsidies, the City and
the non-profit applicants must often request, and hopefully receive, extensions for the
subsidy grants while the land use review process i